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Hartford Head Start Agency, Inc. and Local 517M,
Service Employees International Union. Case 7—
CA-51106

April 30, 2009
DECISION AND ORDER
BY CHAIRMAN LIEBMAN AND MEMBER SCHAUMBER

On November 12, 2008, Administrative Law Judge
John H. West issued the attached decision. The Respon-
dent filed exceptions with supporting arguments, and the
General Counsel filed an answering brief.

The National Labor Relations Board' has considered
the decision and the record in light of the exceptions and
brief, and has decided to affirm the judge’s rulings,” find-
ings,3 and conclusions, and to adopt the amended remedy
and recommended Order as modified.*

! Effective midnight December 28, 2007, Members Liebman,
Schaumber, Kirsanow, and Walsh delegated to Members Liebman,
Schaumber, and Kirsanow, as a three-member group, all of the Board’s
powers in anticipation of the expiration of the terms of Members Kir-
sanow and Walsh on December 31, 2007. Pursuant to this delegation,
Chairman Liebman and Member Schaumber constitute a quorum of the
three-member group. As a quorum, they have the authority to issue
decisions and orders in unfair labor practice and representation cases.
See Sec. 3 (b) of the Act.

2 The Respondent has excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

We also deny the Respondent’s request for oral argument, as the re-
cord, exceptions, arguments, and brief adequately present the issues and
the positions of the parties.

* There were no exceptions to the judge’s findings that the Respon-
dent violated Sec. 8(a)(5) and (1) by: unilaterally changing the unit
employees’ health insurance prescription plan without providing the
Union with prior notice and an opportunity to bargain; being dilatory in
providing the Union with the Respondent’s contract with the city of
Detroit; and failing to provide other requested information to the Un-
ion; and Sec. 8(a)(1) by bypassing the Union by announcing to its unit
employees that they would not be eligible for unemployment compen-
sation as a result of its reducing their work schedules from 12 to 10
months.

We adopt the judge’s finding that the Respondent violated Sec.
8(a)(5) and (1) by failing to bargain with the Union over the Respon-
dent’s October 2007 proposal to reduce the work schedules of unit
employees from 12 to 10 months and to spread their 10 months’ wages
over a 12-month period, and by, on February 14, 2008, unilaterally
implementing this proposal. In adopting these findings, we note that
regardless whether the Respondent’s schedule reduction (“Budget
Reduction Plan”—GC Exh. 3) was an actual bargaining proposal, and
regardless whether the parties discussed it in negotiations, absent im-
passe or a showing of exigent circumstances, the Respondent lawfully
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AMENDED REMEDY

We shall delete paragraph (e) from the of the remedy
section of the judge’s decision.

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge, as
modified below, and orders that the Respondent, Hart-
ford Head Start, Inc., Detroit, Michigan, its officers,
agents, successors, and assigns, shall take the action set
forth in the Order as modified.

1. Delete paragraph 2(e) and reletter the subsequent
paragraphs.

2. Substitute the attached notice for that of the admin-
istrative law judge.

Dated, Washington, D.C. April 30, 2009

Wilma B. Liebman, Chairman

Peter C. Schaumber, Member

NATIONAL LABOR RELATIONS BOARD
APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

(SEAL)

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

could not implement the schedule reduction in February 2008. See
Harmon Auto Glass, 352 NLRB 152, 154 (2008). See also Coastal
Cargo Co., 353 NLRB No. 86 fn. 1 (2009) (waiver-by-inaction defense
is unavailable if the parties are engaged in negotiations for a collective-
bargaining agreement).

The judge stated that the Union’s chief negotiator, William Tucker,
testified that the parties bargained about the “12 to 10 month change”
between May and October 2007. However, at the hearing, the judge
sustained an objection to this line of questioning on the basis it sought a
legal conclusion. Regardless whether the judge improperly cited this
testimony, we find, for the reasons stated above, that it would not affect
our findings.

* At the General Counsel’s request, the judge included a special
remedy requiring the Respondent to read the notice to the assembled
employees and to pay travel expenses for off-duty employees to attend
the reading. In the absence of a majority to affirm this special remedy,
we shall delete it from the judge’s remedy, the Order, and the notice.
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Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT, without providing prior notice and a
meaningful opportunity to bargain with Local 517M,
Service Employee International Union (the Union), im-
plement our proposal to reduce your work schedules
from 12 months to 10 months and pay you 10 months’
wages over al2-month period, and WE WILL NOT unilat-
erally change your health insurance prescription plan.

WE WILL NOT be dilatory in responding to the informa-
tion request from the Union for the existing contract be-
tween us and the city of Detroit regarding prekindergar-
ten services, and WE WILL NOT fail and refuse to furnish
the Union with requested information relating to our
claim of a $100,000 increase in health insurance costs,
when the contract and information on health insurance
costs are necessary and relevant to the Union’s perform-
ance of its role as your exclusive collective-bargaining
representative.

WE WILL NOT bypass the Union by announcing to you
that you would not be eligible for unemployment com-
pensation as a result of our unilateral implementation of
changes to your work schedules and wage payment plan.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
guaranteed you by Section 7 of the Act.

WE WILL rescind the changes in terms and conditions
of employment described above, and restore the status
quo ante.

WE WILL make you whole for any loss of earnings and
other benefits suffered as a result of the discrimination
against you, in the manner set forth in the remedy section
of the judge’s decision.

WE WILL on request, bargain with the Union as your
exclusive representative concerning terms and conditions
of employment and, if an understanding is reached, em-
body the understanding in a signed agreement. The bar-
gaining unit is:

All full-time and regular part-time center administra-
tors, teachers, assistant teachers, family service work-
ers, special needs assistants, cooks, drivers, typists, sec-
retary-receptionist, learning specialists, and parent
aides employed by us at our various facilities in the De-
troit Metropolitan area; but excluding the Director, As-
sistant Director, coordinators, assistant coordinators,
accounting clerk, secretary-receptionist (Executive Di-

rector), confidential employees, and guards and super-
visors as defined in the Act.

WE WILL furnish the Union with the information relat-
ing to our claim of a $100,000 increase in health insur-
ance costs.

HARTFORD HEAD START AGENCY, INC.

Jennifer Y. Brazeal, Esq., for the General Counsel.

Jason Harcourt Harrison, Esq. (The Harrison Law Firm), of
Detroit, Michigan, for the Respondent.

Howard F. Gordon, Esq., of Lansing, Michigan, for the Charg-
ing Party.

DECISION
STATEMENT OF THE CASE

JouN H. WEST, Administrative Law Judge. This case was
tried in Detroit, Michigan, on July 28-31, 2008. The original
charge was filed by Local 517M, Service Employees Interna-
tional Union (the Union) on March 6, 2008," against Hartford
Head Start Agency, Inc. (Respondent), and the complaint was
issued on May 29, 2008. The complaint alleges that Respondent
violated Section 8(a)(1) and (5) of the National Labor Relations
Act (the Act), by (1) without prior notice to the Union and
without affording the Union a meaningful opportunity to bar-
gain with respect to this conduct and the effects of this conduct
on the unit: (a) on about February 14, 2008, after failing and
refusing the Charging Union’s request to bargain collectively
and in good faith regarding this matter, implementing its Octo-
ber 2007 proposal to reduce the work schedules of unit em-
ployees” from 12 months to 10 months and pay unit employees
10 months’ wages over a 12-month period; and (b) about Feb-
ruary 1, unilaterally implementing changes to its unit employ-
ees’ health insurance prescription plan; (2) with respect to in-
formation that is necessary and relevant to the Union’s per-
formance of its role as the exclusive collective-bargaining rep-
resentative of the unit: (a) since on or about October 2007 being
dilatory in responding to the information request for the exist-
ing contract between the Respondent and the city of Detroit
regarding providing prekindergarten services for the city of
Detroit; and (b) failing and refusing to furnish the Union with
requested information, namely, information relating to Respon-
dent’s claim of a $100,000 increase in health insurance costs;
and (3) on or about February 29, 2008, bypassing the Union by

"It was amended on May 6 and again on May 29, 2008.

% The following employees of Respondent constitute a unit appropri-
ate for the purposes of collective bargaining within the meaning of Sec.
9(b) of the Act:

All full-time and regular part-time center administrators,
teachers, assistant teachers, family service workers, special needs
assistants, cooks, drivers, typists, secretary-receptionist, learning
specialists, and parent aides employed by Respondent at its vari-
ous facilities in the Detroit Metropolitan area; but excluding the
Director, Assistant Director, coordinators, assistant coordinators,
accounting clerk, secretary-receptionist (Executive Director), con-
fidential employees, and guards and supervisors as defined in the
Act.
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announcing to unit employees that they would not be eligible
for unemployment compensation as a result of its implementa-
tion of the changes described in paragraph (1)(a) above. Re-
spondent denies violating the Act as alleged in the complaint.?

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs filed
by the counsel for the General Counsel* and Respondent, I
make the following

FINDINGS OF FACT
I. JURISDICTION

At the outset of the trial herein, the General Counsel and Re-
spondent entered into the following stipulations:

At all material times, Respondent, a non-profit corpo-
ration, with an office and facility located at 14000 West
Seven Mile Road, Detroit, Michigan, and other facilities in
the Detroit . . . metropolitan area, has been engaged in the
operation of a free pre-kindergarten program for children
of low-income families, pursuant to a contract with the
City of Detroit and pursuant to Federal Head Start rules
and regulations.

During the calendar year of 2007, Respondent, a non-
profit corporation, with offices located at 14000 West
Seven Mile Road, Detroit . . . and other facilities located in
the Detroit metropolitan area, for the operation of the
2007/2008 fiscal year, received a contract from the City of
Detroit in the amount of $5.9 million to operate a federal
Head Start program which receives funds from the federal
government. [Tr. 7-12.]

Respondent admits and I find that it is an employer engaged
in commerce within the meaning of Section 2(2), (6), and (7) of

3 At one point during the trial herein Respondent’s attorney, Jason
Harrison, made the following statement:

Part of our defense . . . is that there was deadlock, that there
was [sic] issues relevant to whether or not there was an amicable
relationship before, or I shouldn’t say before, while Mr. Tucker
was the chief negotiator, and whether or not the issue of wages,
which is in the charge, were unilaterally changed . . . . Part of our
response to that as I indicated in the opening statement, is there
are exceptions to unilateral changes. One of them . . . obviously is
exigent circumstances, but before there could be exigent circum-
stances there would have to be some form of some listing of fac-
tors that indicate that there is an impasse. One of them is a written
letter from Hartford Head Start Agency, Inc. that says, guess
what, there’s impasse, but there’s other factors that you can look
ataswell . ... [Tr. 285.]

Subsequently Harrison indicated that Respondent did not, in its an-
swer to the complaint, raise the defense of impasse and he did not deny
the assertion of counsel for the General Counsel that Respondent also
did not raise any affirmative defenses including anything regarding
exigent circumstances in his answer to the complaint. Counsel for the
General Counsel is correct. If in the above quote Harrison meant to
leave the impression that there is a written letter from Respondent to
the Union declaring impasse, no such letter was produced at the trial
herein.

4 Counsel for the General Counsel’s unopposed motion, submitted
with her brief, to correct the transcript is granted and it is received in
evidence as GC Exh. 42.

the Act and that the Union is a labor organization within the
meaning of Section 2(5) of the Act.

II. ALLEGED UNFAIR LABOR PRACTICES

On September 6, 2005, the Union was certified by the Na-
tional Labor Relations Board (the Board) as the exclusive col-
lective-bargaining representative of the above-described unit.
(GC Exh. 2))

By letter dated March 20, 2006 (GC Exh. 29), Respondent
advised Virginia Saleem, the managing director of the depart-
ment of human services in Detroit, that Respondent terminated
the project manager and appointed an interim project manager,
Alfredine Wiley (subject to Saleem’s approval); and that a
search committee would be looking to retain a permanent pro-
ject director.

William Tucker, who is a member service organizer for the
Service Employee International Union, testified that he negoti-
ates contracts and handles grievances and interventions; that the
Union represents employees at all of the Respondent’s 13 fa-
cilities; that he was the lead negotiator for the Union in negotia-
tions with Respondent for a collective-bargaining agreement;
that at the time of the trial herein the parties still did not have
their first collective-bargaining agreement; that he was replaced
as chief negotiator in February 2008; that the other members of
the Union’s bargaining team were Jacqueline Conley, Sonja
Rogers, Phyllis Edwards, Marion Keyes, Cheryl Williams,
Wanda Piper, and Donna White; that in 2007 Respondent was
represented at negotiations by Lawyer Jason Harrison, who was
its lead negotiator, Wiley, Deborah Thomas, Gloria Lewis, and
Olive Grosse at one session; that at first bargaining sessions
were held two or three times a month; that when they were not
meeting on a regular basis the Union had to file an unfair labor
practice charge (on January 22, 2007) with the Board against
Respondent to get back to the negotiating table; that on March
12, 2007, Region 7 of the Board issued a complaint in Case 7—
CA-50111 against Respondent alleging that since about Octo-
ber 24, 2006, Respondent has failed and refused to meet with
the Union for the purpose of collective bargaining concerning
the unit (GC Exh. 14) (that matter was settled); that after that
complaint was issued Respondent and the Union met more
frequently; that during negotiations the parties did not exchange
proposals but rather the Union submitted its proposals to Re-
spondent and Respondent “went off our proposals” (Tr. 160);
that General Counsel’s Exhibit 16 demonstrates how Respon-
dent’s attorney, Harrison, “redlined” or made changes to the
Union’s proposal by, inter alia, making entries in the margin of
the Union’s proposal and using a red dash line to indicate what
the note referred to; that during 2007 Respondent and the Un-
ion did reach tentative agreements on particular sections of the
Union’s proposal; that the parties initialed tentative agreement
sections, sometime writing the date; that while he was chief
negotiator Respondent never provided the Union with a written
proposal different than what is illustrated in General Counsel’s
Exhibit 16; that in April 2007 the parties were negotiating
mostly noneconomic issues such as evaluations, and worktime
since it is his practice to get the noneconomic issues out of the
way before dealing with the economic issues; that while he was
chief negotiator the employees in the unit worked 12 months
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and they were paid for 12 months; and that General Counsel’s
Exhibit 3, which is a “draft” of a memorandum, was emailed to
him by Harrison in May 2007. General Counsel’s Exhibit 3°
reads as follows:

Management met with the leadership Of Seiu Local
517m On Friday May 11, 2007; a summary of the Agency
Budget Reduction Plan was requested. A summary of the
Plan is as follows:

Budget Reduction Plan 2006/2007

The Agency Reduction Plan for the 2006/2007 pro-
gram year consists of a reduction of all employee hours
from forty to thirty-six hours per week. This reduction will
begin Friday June 22, 2007 through Friday October 26,
2007.

Budget Reduction Plan 2007/2008

The Agency Reduction Plan for the 2007/2008 pro-
gram year consists of a conversion from a 12 to 10 month
grant budget. The Agency administrative staff will remain
12 month employees as required by the Agency’s Grantee.
The Agency center staff: center administrators, teachers,
assistant teachers, family service workers, and special
need assistants will become 10 month employees.

All Ten Month Employees:

The definition of a full-time employee is . . . .

The definition of a part-time employee is . . . .

The current work schedule for Agency employees is
defined in the current Personnel Policy and Procedures as
follows:

Monday—Thursday
7:00-4:00
7:30-4:30
8:00-5:00

Friday all staff 8:00-12:00

For the 2006/2007 Budget Reduction Plan, all employ-
ees will work on Monday through Thursday for the period
stated above in the Budget Reduction Plan.

For both Plans, all health, dental and disability benefits
will remain unchanged.

For the 2007/2008 program year, all center staff can
receive unemployment benefits during the two month lay-
off.

For both plans, all staff will receive all holidays in ac-
cordance with the current personnel policy and proce-
dures.

2006/2007 current salary scale (See Exhibit A)

* As here pertinent, the first three pages of R. Exh. 1 is the same
document except that it specifies the number of months using words
instead of numbers, and it has “(unless budget reduction by grantee
deems otherwise)” at the end of the line reading, “For both plans, all
health, dental and disability benefits will remain unchanged.” Unlike
the rest of the document, Respondent used all lower case in this paren-
thetical expression. Also, at the bottom of page two of R. Exh. 1 the
word “both” between “For” and “plans” is omitted.

2007/2008 center staff salary budget (10 month) (See
Exhibit B)

[GC Exh. 3 has “Nov. 1-10 month” handwritten on the
line after “2007/2008” and an asterisk before that line and
the line beginning “2006/2007.”]

The Hartford Head Start Agency, Inc., management
met with the Board of Directors on Tuesday May 8, 2007
for approval of the above Budget Reduction Plans. The
Plans were approved.

The Hartford Head Start Agency, Inc. management
and board chairperson met with the policy committee on
Thursday May 10, 2007 for approval of the above Budget
Reduction Plans. The Plans were approved.

The Hartford Head Start Agency, Inc. management
and board chairperson met with the Hartford Head Start
Agency, Inc. employees on Friday May 18, 2007 to give a
summary of the plans. [The unnecessary use of the upper
case for the first letter of every word in the original was
not used here.]

Tucker further testified that he did meet with management on
May 11, 2007, at a bargaining session and he did request a
summary of the agency budget plan; that Rogers, Keyes, Ed-
wards, Conley, and White were also there for the Union and
Harrison and Wiley were there for the Respondent; that while
he requested the document from Respondent, he never received
the budget reduction plan; that Respondent operates on a fiscal
year from November 1 to October 31; that before he received
General Counsel’s Exhibit 3 by e-mail, management notified
him at a bargaining session in the beginning of May 2007 that it
intended on changing the number of months that bargaining
unit employees worked; that prior to May 8 and 10, 2007, re-
spectively, no one in management told him that they were
meeting with the board of directors and the policy committee
regarding approval of the budget reduction plans; that prior to
May 18, 2007, no one in management told him that they in-
tended to inform employees about the budget reduction plans;
that the contents of General Counsel’s Exhibit 3 were never
discussed in a bargaining session but, as indicated above, man-
agement notified him at a bargaining session in the beginning
of May 2007 that it intended on changing the number of months
that bargaining unit employees worked from 12 months to 10
months; that in basically every bargaining session after it was
first brought up sometime after May 8, 2007, there was some
general discussion about the bargaining unit becoming 10-
month employees but he always said, “Let’s get back to bar-
gaining,” he did not really want to talk about it; that he first
heard about Respondent’s 10-month proposal in the latter part
of May 2007; that when the 10-month proposal was first
brought up, Conley, Rogers, Edwards, Piper, and Keyes were at
the bargaining session, along with Respondent’s representa-
tives, Harrison and Wiley; that Wiley was the first to bring up
the 10-month proposal, saying, “Would you all like to go 10
months compared to 12 months, and draw unemployment” (Tr.
186); that when Wiley made this statement the union represen-
tatives present said that they would discuss it; that Rogers
asked Wiley during this session if the employees worked 10
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months, would they be able to draw unemployment and Wiley
said employees would be able to draw unemployment; that
Wiley indicated that employees would be off during the sum-
mer months; that the Union did not agree that employee work
schedules would change from 12 months to 10 months that day,
and no tentative agreements were reached at this bargaining
session in May 2007 regarding the 12- to 10-month issue; that
between May and September 2007 about three bargaining ses-
sions were held each month and at every bargaining session the
10 months as opposed to 12 months was discussed but he al-
ways brought the discussions back to what they were at the
table for at that time, namely noneconomic issues like evalua-
tions, the number of union stewards for Respondent’s 13 facili-
ties, and how much time union stewards would get off to deal
with union issues; that between May and December 2007 Re-
spondent did not present any proposals to the Union regarding
changing the months that employees worked from 12 months to
10 months; that from May through September 2007 the Union
and Respondent did not agree to anything with respect to em-
ployees working 10 months out of the year; and that from May
through September 2007 Respondent and the Union reached
some tentative agreements regarding noneconomic issues.

On cross-examination, Tucker testified that he has not en-
gaged in collective bargaining with any other Head Start in the
city of Detroit; that he recognized the first three pages of Re-
spondent’s Exhibit 1; that he also recognized a sheet included
in Respondent’s Exhibit 1 headed “Friday May 25, 2007, Union
Meeting” with 11 signatures, including his own (also including
those of Edwards, Piper, Rogers, and Conley); and that he rec-
ognized the page in Respondent’s Exhibit 1 which he signed
and which reads as follows:

MR. WILLIAM TUCKER
1420 S. MICHIGAN AVENUE
SAGINAW, MICHIGAN 48602

I WILLIAM TUCKER RECEIVED THE HARTFORD HEAD START
AGENCY INC 2007/2008 SALARY SCALE FOR THE TEN MONTH
EMPLOYEES. THIS SCHEDULE IS CONFIDENTIAL AND I WILL
REVEAL THE SALARY AMOUNT ONLY TO THE EMPLOYEE
INTENDED.

SIGN
NOVEMBER 27,2007

Tucker further testified on cross-examination that he recog-
nized that page of Respondent’s Exhibit 1 which has four boxes
showing the example (1) a $36,000 salary in “11/2/2006”; (2)
the conversion of that salary by dividing the $36,000 by 12
months to get a monthly salary of $3000; (3) the further con-
version of that salary into 10 months or $3000 multiplied by 10
equals an annual salary of $30,000 for 2007/2008; and (4) the
conversion of the 2007/2008 annual salary of $30,000 divided
by 12 months equals $2500 a month®; that the parties did not
get past that in that they did not go any further into this docu-
ment; that he did receive the salary scale for 10-month employ-

® The following then appears on the sheet: “CALCULATION REQUIRED
TO CONVERT SALARY TO TEN MONTHS AS REQUIRED BY THE GRANTEE.”

ees, as indicated by his signature dated November 27, 2007, but
he did not look at it; that he would not acknowledge that Re-
spondent’s Exhibit 1 was the Respondent requesting the Union
to bargain over wages, to change employees from 12 months to
10 months since “[t]he subject of wages didn’t never [sic] come
up” (Tr. 240); that a wage change is a mandatory subject of
bargaining; that he never received notice from Respondent that
it wanted to bargain over wages in May 2007; that he received
Respondent’s Exhibit 1 and he knew that it involved a reduc-
tion in pay; that he first realized that wages were something that
Respondent was attempting to bargain over when Thomas said
that she under budgeted the insurance and that Respondent was
going from 12 months to 10 months and Respondent was going
to piggyback off the employees; that “yes” (Tr. 242) the parties
did engage in bargaining relevant to the 12-month to 10-month
change between May and October 2007; that his initials on
page six of Respondent’s Exhibit 9 regarding “ARTICLE 5:
EMPLOYMENT REQUIREMENT AND CLASSIFICATION”
indicate that he tentatively approved article 57; that, with re-
spect to the “Budget Reduction Plan 2006/2007” entry on page
1 of General Counsel’s Exhibit 3, between January 2007 and
February 2008 the Union did not agree to a reduction of wages
or reduction of time from 40 to 36 hours; that he did not receive
exhibits A and B referred to in General Counsel’s Exhibit 3,
and “we never did agree to nothing [sic]” (Tr. 302) regarding
the 12 months to 10 months; that in May 2007, about the time
he received General Counsel’s Exhibit 3, he was notified, pos-
sibly by union stewards or someone else, that Respondent had a
full staff meeting on the 10-month plus unemployment plan;
that on page three of General Counsel’s Exhibit 3 it is indicated
that Respondent met with its employees on “May 18, 2007 To
Give A Summary Of The Plans”; that he thought he was noti-
fied after that meeting occurred; that he believed that he re-
ceived General Counsel’s Exhibit 3 on the date on the docu-
ment, May 21, 2007, which obviously was after the staff meet-
ing; that the Union never made a counter proposal to Respon-
dent’s 12- to 10-month plan since he never saw Respondent’s
proposal; that General Counsel’s Exhibit 3 is not a proposal in
that as indicated on its first page it is a “draft”; that from May
21, 2007, until he was replaced as chief union negotiator in
February 2008 he believed that Respondent was going to stay at
12 months because Respondent never presented a proposal at

7 As here pertinent, the document, which is included with the exhib-
its but was not received in evidence, has the following printing in art. 5:
“3. Full-Year Employee: A person who is employed on a full or part-
time basis for 52 weeks per year.” The “52” is struck through by the
blue ballpoint pen used by Harrison to initial art. 5 and in Harrison’s
handwriting “10” and something else is written under and to the side of
the “52.” The same approach was taken for “4. Part-Year Employee: A
person who is employed on a full or part-time basis for less than 52
weeks per year.” The word “weeks” was not deleted from either num-
ber 3 or 4. As counsel for the Union pointed out, R. Exh. 9 is Harri-
son’s copy of the tentative agreements and not Tucker’s copy of the
tentative agreements. R. Exh. 9 was not turned over to the Union until
the trial herein. Tucker subsequently testified that he was not initialing
the whole article and while he was the Union’s chief negotiator the
Union never agreed that the months that employees worked would be
reduced from 12 to 10 months or that 10 months wages would be paid
over 12 months.
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the bargaining table and General Counsel’s Exhibit 3 was noth-
ing but a draft; that Harrison told him that Respondent’s con-
tracts with the city of Detroit were for 1-year terms, he under-
stood that wages were paid from the contract, but he was never
informed that wages would start November 1, 2007, for the
new fiscal year; that he did not call a mediator in because “[w]e
never discussed no issue of wages so why should I call a me-
diator in” (Tr. 312); that when Harrison told him in October
2007 that he, Harrison, was going to Respondent’s board, he,
Tucker, did not believe that Harrison was telling him that this
was the last best offer; and that he was never informed that
Respondent had healthcare in place that would automatically
renew for a new one year renewal in December 2007.

On redirect, Tucker testified that on page 6 of Respondent’s
Exhibit 9 he did not know who made the marks under where
the “52” is crossed out in paragraphs 3 and 4 of that article; and
that General Counsel’s Exhibit 38 are the proposals that the
parties were bargaining over at the bargaining table.®

On rebuttal, Tucker testified that the first three pages of Re-
spondent’s Exhibit 1, which is basically the same, in terms of
content, as General Counsel’s Exhibit 3, is not a written pro-
posal on wages from Respondent because it is designated at the
top of the first page as “Draft” and it is not a proposal.’

Conley, who has worked for Respondent since 1998 and who
is a center administrator/head teacher, testified that she has
participated in bargaining sessions for a collective-bargaining
agreement with Respondent; that she is a bargaining committee
member, she is the Union’s note taker at bargaining sessions,
and steward; that during bargaining sessions Lewis attended as
interim program director after February 1, 2008, Thomas at-
tended as the fiscal officer, Wiley attended as interim program
director from January through October 2007, Grosse, who was
Respondent’s program director from October 2007 to mid-
January 2008, attended one bargaining session; and that in 2007
she, White, Rogers, Keyes, Piper, Edwards, Williams, and
Tucker were on the union bargaining team.

Conley testified that on May 18, 2007, Respondent held a
full staff meeting for all the staff employed by Respondent,
including administrative staff and members of the involved
bargaining unit, at Respondent’s New Genesis center; that
board members and members of management also attended this
meeting; that Wiley was the Respondent’s spokesperson at this
meeting; that the meeting involved a workshop and another
topic discussed was “[t]he possibility that the agency would be

8 While p. 6 of GC Exh. 38 shows that Tucker placed his initials in
five places on this page (versus two on p. 6 of R. Exh. 9), printed pars.
3 and 4 under art. 5 are not modified in any way. As set forth on p. 6 of
GC Exh. 38, they read as follows:

3. Full-Year Employee: A person who is employed on a full
or part-time basis for 52 weeks per year.

4. Part-Year Employee: A person who is employed on a full
or part-time basis for less than 52 weeks.

Harrison’s initials appear in the same five places on this page. Ini-
tials were used to signify a tentative agreement with respect to the
language initialed.

° R. Exh. 1, the “Draft,” calls for family service workers to become
10-month employees. Family service workers never became 10-month
employees.

reducing our time for work—our work schedules from 12
months to 10 months; that Wiley and Board Director Allen
brought up the work schedules; that employees were given a
copy of a draft that indicated the proposed reduction plan and it
included the employees’ wages; that Wiley said that Respon-
dent would be changing over for the 2007/2008 program year
from 12 months to 10 months and the employees’ salaries
would be perhaps prorated; that at the time bargaining unit
members worked 12 months; that she understood her position
to be included in the proposal; that July and August were men-
tioned as the months certain employees would not work; that
Piper asked Wiley if the plan went into effect, would employ-
ees be able to collect unemployment (for the 2 months they did
not work) and Wiley answered yes; and that prior to this meet-
ing Respondent had not said anything during bargaining ses-
sions about reducing the months employees worked; that at the
April 20, 2007 bargaining session she made a note about some-
one mentioning that there might be a 12-percent administrative
cut, budget cut, and then the parties went back to the none-
conomic issues they were discussing.

Piper, who was hired by Respondent in July 1995, is an as-
sistant teacher II, and a union bargaining team member, testi-
fied that in May 2007 Respondent held a full staff meeting at
the New Genesis center; that Thomas and Wiley attended this
meeting; that Respondent’s board chairperson, Allen, was also
present; that she and other bargaining unit members attended
this meeting; that the purpose of the meeting was not an-
nounced before the meeting was held; that at the meeting Wiley
said that employees’ work schedules would be changed from 12
months to 10 months; that she asked Wiley that if it went to 10
months, would the employees receive unemployment and
Wiley said that the employees would receive unemployment;
and that prior to the full staff meeting management had not said
anything to the Union’s bargaining team at a bargaining session
about changing the months the employees worked.

Rogers, who was hired by Respondent in 1990 and is a cen-
ter administrator, testified that she is a union steward, is on the
bargaining team, and has attended every bargaining session;
that she attended Respondent’s full staff meeting in May 2007;
that Wiley, Lewis, Thomas, and Allen attended for manage-
ment; that Wiley told the employees in attendance that as of
November 1, 2007, through June 2008 Respondent’s employees
were going to go from 12 months to 10 months; that before this
she had always worked 12 months and she was paid for 12
months; that somebody asked about unemployment and Wiley
said that employees would be off for 2 months and they would
draw unemployment during the 2 months they were off; that
somebody even asked about a stretch of pay, management said
that there was not going to be a stretch of pay, and if the em-
ployee wanted their pay stretched, they would have to do it on
their own because the employees were going to collect unem-
ployment'®; that someone asked about hourly pay and Wiley
said that the employees’ hourly rate would not be affected; that
Thomas said the Respondent could not stretch the employees’

12 Rogers explained that “a stretch of pay” meant that Respondent
would put money aside while the employee was working and then the
employee would get that money when the employee was off.
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pay because they were giving the employees unemployment,
and stretching their pay was something the employee could do
on their own through their credit union or their bank; that prior
to this announcement during this full staff meeting management
has not said anything at any of the bargaining sessions about
reducing the months that employees would work from 12-
month program to a 10-month program; and that there were
also a workshop that day.

Edwards, who was hired by Respondent in January 1987,
who is a center administrator/teacher, and who is a union stew-
ard on the union bargaining team, testified that she attended
Respondent’s full-staff meeting on May 18, 2007, at the New
Genesis center, which is a school; that management was repre-
sented at this meeting by Wiley, Allen, Lewis, Thomas, and
others; that Wiley was management’s spokesperson at this
meeting; that the purpose of this staff meeting was not an-
nounced in advance of the meeting; that Wiley told the em-
ployees that they were going to go from 12 to 10 months, they
would keep the same hourly wages, they were going to get
unemployment for the 2 months they were off, and it would
affect bargaining unit employees; that bargaining unit employ-
ees had been working 12 months and they were paid for 12
months; that Piper asked Wiley if she was sure that employees
were going to receive their regular pay for 10 months and get
unemployment and Wiley said that was correct; and that prior
to this May 18, 2007 full-staff meeting management had not
said anything about reducing work schedules in bargaining
sessions.

Edwards testified that she did not recall the issue of reducing
the months employees worked being discussed in bargaining
sessions from May throughout the summer of 2007.

Conley testified that she received General Counsel’s Exhibit
3 at the May 25, 2007 bargaining session; that, with respect to
page three of General Counsel’s Exhibit 3, she was not told by
management prior to May 8, 2007, that they were meeting with
the board of directors on May 8, 2007, to approve the budget
reduction plan; that she was not told by management that they
and the board chairperson were going to meet with the policy
committee on May 10, 2007, for approval of the budget reduc-
tion plans; that she, Tucker, Rogers, Williams, Edwards, Keyes,
and Piper were present at the May 25, 2007 bargaining session
along with Wiley, Harrison, and Thomas; that Thomas distrib-
uted General Counsel’s Exhibit 3; that management told them
at this session that “due to budget cuts that they anticipated,
there might be a change in our work schedule, and they talked
about the issues that are on the draft [GC Exh. 3]” (Tr. 388 with
emphasis added); that Thomas told the union bargaining team
that Respondent would be looking to change the employees’
working schedule from 12 months to 10 months, and this
change would take effect on November 1, 2007''; that at this
bargaining session she and other people on the union bargain-
ing team indicated that they were opposed to the plan; that they
were told that all employees, except secretaries, the family
service workers and some contractual workers would be ef-
fected by the plan; and that representatives from the city of

" The proposed change did not take effect on November 1, 2007.

Detroit were not present at the May 25, 2007 bargaining ses-
sion.

Piper testified that the first time that the issue of reducing the
months that employees worked was discussed in a bargaining
session in May 2007 after the above-described full staff meet-
ing; that Harrison, Wiley, and possibly Thomas attended this
bargaining session for Respondent, and she, Tucker, Keyes,
White, Rogers, and Edwards attended this session for the Un-
ion; that General Counsel’s Exhibit 3 was given to the Union’s
bargaining team at this bargaining session but it was not dis-
cussed at this bargaining session; that she read General Coun-
sel’s Exhibit 3 after this bargaining session; that, with respect to
page three of General Counsel’s Exhibit 3, she was not told by
management prior to May 8, 2007, that they were meeting with
the board of directors on May 8, 2007, to approve the budget
reduction plan; that she was not told by management that they
and the board chairperson were going to meet with the policy
committee on May 10, 2007, for approval of the budget reduc-
tion plans; and that Respondent and the Union did not come to
agreement at the May 25, 2007 bargaining session regarding
bargaining unit employees’ schedules being reduced from 12 to
12 months.

Conley testified that between May 26 and September 2007
approximately eight bargaining sessions were held, none-
conomic topics were discussed at these sessions, she did not
recall that any tentative agreements were reached during these
sessions, and nothing was said by management about reducing
the months that employees worked.

Piper testified that between May 26 and September 2007 ap-
proximately two bargaining sessions a month were held and
during some months the parties did not meet; that she did not
attend all of these sessions because she was in school; that
noneconomic topics were discussed at the sessions she attended
but the Union and Respondent did not reach any tentative
agreements; that during this period reducing the months that
employees worked from 12 to 10 “was discussed but it wasn’t
bargained on” (Tr. 484); that during this period Tucker asked
Respondent for the contract that Respondent had with the city
of Detroit and Harrison said that he would get the information
but the information was not given to Tucker during this period;
and that the contract was not provided to the Union until April
2008.

On cross-examination, Piper testified that the request for a
copy of the contract between Respondent and the city of Detroit
came in the context of a discussion of Respondent’s budget by
the Union’s bargaining team and management; that staffing for
classrooms came up during bargaining because the staff was
overworked; that for the last 2 years for the months of June,
July, and August the attendance in her classroom stayed basi-
cally the same; and that in the last 3 year for these months in
her half-day class she noted attendance drops but basically in
the full-day class the attendance stays the same.

Conley testified that General Counsel’s Exhibit 37 is her
notes of the July 27, 2007 bargaining session which do not refer
to anything with respect to a reduction in the months that em-
ployees work.

Virginia Burns-Saleem, who is the director of child devel-
opment at the city of Detroit Department of Human Services,
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Child Development Division, testified that her department han-
dles head start services; that for the past 13 years she has
worked with Respondent; that the city of Detroit provides funds
to Respondent, which is a grant through the Federal Govern-
ment; that annually Respondent submits a refunding package
(application) to the city of Detroit, which package contains a
budget; that the refunding (the money comes from the Federal
Government to the city of Detroit and then the city of Detroit
funds, as here pertinent, Respondent, hence the term refunded
or the second step in the funding process) application has to be
submitted to the Federal Government by August 11 of each
year; that the package contains information regarding the num-
ber of classrooms, the number of sites, the number of staff, etc.;
that in the last 3 years the city of Detroit has lost some funding
and the Respondent has lost some funding'?; that each of the
city of Detroit’s delegate agencies, i.e., Respondent, receives
funding on a per child basis; that there are seven delegate agen-
cies in the city of Detroit which number has remained static in
the last 3 years; that a delegate’s per child funding can change
from year-to-year; that the school year for 2007/2008 started in
September 2007 and ended in June 2008; that the contract goes
from November 1, 2007, to October 31, 2008; that the delegate
is informed prior to the commencement of the school year that
their budget has been approved; that the budgetary process for
the 2007/2008 fiscal year for Respondent begins in April 2007;

12 R. Exh. 7 is a letter dated August 16, 2006, from Respondent’s in-
terim program director, Wiley, to Saleem which reads as follows:

On Friday, August 11, 2006, we received a telephone call
from Mrs. Sandra Burns, Assistant Director regarding Hartford
Head Start Agency, Inc. submitting a separate 2006—2007 Grant
Budget for an additional one hundred eighty-seven (187) children
at a budget cost of $908,820.

Please let me start off by saying that the Agency would be
more than obliged to accept this request, however, there are sev-
eral concerns that must be addressed prior to the Agency’s com-
mitment to this request.

As you know, our Agency’s Budget for the 2006—2007 was
reduced by approximately $2,000,000 and our enrollment reduced
by one hundred eighty-seven (187) children. Our Agency closed
several Centers, laid-off staff and incurred various other cost to
accommodate this budget reduction. One concern with accepting
the one hundred eighty-seven (187) children at a budget cost of
$908,820 is the impact on our original 2006—2007 budget which
contains operating the Program with no start-up cost for the addi-
tional one hundred eighty seven (187) children.

The salary and fringe cost for the additional one hundred
eighty-seven (187) children is $795,000 (at the minimum salary)
of the $908,820 budget.

As stated in the past, the Program cost per child is $6,800, our
cost per child for the additional one hundred eighty-seven (187)
children is $4,860.

Please know that as the Interim Program Director, I do not
want to jeopardize the Agency with additional cost that cannot be
sustained.

I am requesting a meeting with you at your earliest conven-
ience to discuss this matter. [Italics and the use of unnecessary
uppercase deleted. ]

This letter was carbon copied to a number of people. It was not cop-
ied to the Union. And Respondent did not attempt to dispute the Un-
ion’s assertion that a copy of this letter was never given to the Union
until the trial herein.

that the city of Detroit would give final approval to Respon-
dent’s program budget in July or August 2007 for the
2007/2008 fiscal year; that the budget submitted to the city of
Detroit has to be approved by the delegate’s board of directors
and its policy committee (required by the city of Detroit and by
the Federal head start law), which approval must occur before
the city of Detroit approved Respondent’s submission in July—
August 2007; that Respondent pays its wages from its program
budget; that the city of Detroit is the program grantee and it sets
the salary scales of the employees at Respondent; that the sal-
ary scale is not a specific amount but rather it is a range; that
Federal law requires that the grantee develop a salary schedule;
that for the school year 2007/2008 Respondent operates a 10-
month program and not a 12-month program; that before the
2007/2008 school year Respondent was a 12-month program;
that the salary scale that the city of Detroit provides to a dele-
gate with a 10-month program is a lower scale than the one
which would be provided to a delegate with a 12-month pro-
gram; that the Federal Government has some input into these
salary scales; that the enrollment for 2007/2008 had dropped by
over 100 compared to June 2007; and that would represent a
loss of funding for the 2007/2008 year as compared with June
2007.

On cross-examination, Saleem testified that Respondent
submits an application to her department which includes gen-
eral accounting budget information (GABI), i.e., the number of
children, teachers, and sites; that an accountant in her depart-
ment reviews Respondent’s submission; that the GABI submit-
ted by Respondent specifies how many months the employees
will work; that the city of Detroit approves a budget based on
what is submitted by the delegate; and that a budget for the
fiscal year 2007/2008 is approved based on a GABI that is typi-
cally submitted to the city of Detroit in July 2007. Saleem then
gave the following testimony:

Q. By Ms. BRAZEAL: Ms. Burns-Saleem, do you recall
the GABI that Hartford had submitted in July of 2007?

A. Not off the top of my head, no.

Q. Do you recall what number or how many months
Hartford Head Start said it need[ed] funding for employ-
ees in the GABI?

A.Idon’t recall.

Q. You don’t recall?

A. No. [Tr. 714.]

Saleem further testified on cross-examination that when the city
of Detroit approves the application including the GABI, it does
not tell the delegate how the delegate should pay its employees;
and that “in some part” (Tr. 715) each delegate has discretion
as to the manner as to which employees should be paid.

Tucker testified that during the bargaining sessions in Octo-
ber 2007 the topic of the number of months that employees
worked out of the year came up; that at one of the bargaining
sessions in October 2007 Harrison, Lewis, and Thomas were
present for Respondent and he, Conley, Rogers, Edwards,
Keyes, and Piper were present for the Union; that during this
October 2007 bargaining session Harrison basically said that
there was nothing the Union could do about it, the switch from
12 months to 10 months for bargaining unit employees was
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going to happen anyway, they put it into play, he had to take it
to the board, and the board was going to implement it anyway;
that he told Harrison that Respondent could not change unit
employees to 10 months because of labor laws and it would be
a unilateral move; that Harrison indicated during this bargain-
ing session that unit employees would be working for 10
months, their pay would be spread out over 12 months, and
bargaining unit employees would not be able to receive unem-
ployment compensation; that he then told Harrison that if Re-
spondent did that he, Tucker, would file charges; that during
this bargaining session Fiscal Officer Thomas had some papers
to show Tucker and the union bargaining committee how it
would work, and Thomas said that Respondent, “didn’t budget
enough for insurance. . . . something like $100,000 . . . and
they had to find some kind of way to make up that money” (Tr.
196 and 197); that he told Thomas, “[Y]ou all is not going to
piggyback off my members” (Tr. 197); that Thomas did not
specify what type of insurance but she did say that Respondent
had to make this change; and that management kept

telling us this was coming from the Department of Human
Service, so I kept asking for documents from the Department
of Human Service. I asked for the health care piece to how
much it cost, what they over-budgeted, and I kept asking for
this document from the Department of Human Service to say
that they’re going to take it to 10 months. [Tr. 198.]

Also, Tucker testified that at this bargaining session he asked
for documentation regarding Thomas’ claim that insurance had
increased $100,000 and something from the Department of
Human Services in Detroit which has a contract with Respon-
dent that the number of months that employees have to work
needs to be reduced to 10 months, Harrison told him that he
would provide the information, but he never received this in-
formation from Harrison; that at this October 2007 bargaining
session and numerous times before he requested a copy of the
contract between Respondent and the Department of Human
Services; that Harrison told him that he would get a copy of the
contract for him but while he was chief negotiator for the Union
Harrison did not give him a copy of the contract; that during
this bargaining session in October 2007 the Union and Respon-
dent did not agree that the employees’ schedule would be re-
duced from 12 months to 10 months or that the pay of bargain-
ing unit employees would be spread over 12 months based on
10 months worth of wages; and that while he was chief negotia-
tor there was never a tentative agreement reached regarding the
months that employees worked or the wages that employees
were to receive on a yearly basis.

On redirect, Tucker testified that when during a bargaining
session in October 2007 Harrison said that Respondent was
going to change the months employees worked from 12 to 10,
employees could not receive unemployment compensation dur-
ing the months they were off, and Respondent was going to do
this and there was nothing that the Union could do about it, he
told Harrison that Respondent could not make these unilateral
changes without the parties bargaining; that Harrison did not
say that he wanted to bargain, “the subject of bargaining never
came up” (Tr. 340); that he did keep the Union’s attorney,
Howard Gordon, apprised about the status of the negotiations;

that no one in management directly told him when Respondent
was going to implement the wage change; and that after Octo-
ber 2007 the parties held bargaining sessions and the topics
covered were noneconomic mostly.

Conley testified that she, Tucker, Harrison, Rogers, Ed-
wards, and Wiley (Conley believed) were present for the Octo-
ber 22, 2007 bargaining session; and that at this bargaining
session nothing was said regarding the months that employees
would work.

Piper testified that at bargaining sessions toward the end of
2007 the issue of employees working 10 months came up but it
did not come up often; that then Interim Program Director
Lewis told the union bargaining team during this period that
“we would be going to 10 months, but we would not receive
unemployment” (Tr. 490); that Harrison made comments to the
effect that employees will be converted from 12-month em-
ployees to 10-month employees and 10-month wages would be
spread over 12 months and the Union could do nothing about it;
that she said that Wiley at the full staff meeting in May 2007
told employees that they would get unemployment; that while
the reduction of the number of months that employees worked
was discussed, it was never agreed upon; that the Union and
Respondent did not agree on the day it was discussed that unit
wages would be spread out so that 10 months worth of wages
would be paid over 12 months; that Tucker requested a copy of
the contract between Respondent and the city of Detroit; and
that Harrison said that he would get it.

Rogers, who testified that she attended every bargaining ses-
sion, testified that after the full staff meeting in May 2007 when
Respondent announced its plan to go from a 12-month program
to a 10-month program this matter was not brought up at a bar-
gaining session until October or November 2007; that she at-
tended bargaining sessions between May and October 2007 and
the issue of the reduction of the number of months the employ-
ees worked did not come up until October 2007; that at an Oc-
tober 2007 bargaining session a member of the management
team said that Respondent was still going from 12 months to 10
months, the employees’ hourly wages would be changed in that
it would go down, and the employees were no longer going to
get the unemployment and their 10 months pay would be
spread out over 12 months; that she asked management why
and management said that “[tlhe insurance . . . went up
$100,000 so they were not going to be able to give us that un-
employment” (Tr. 555); that while she could not remember
who on he management team made these statements, she was
sure Harrison and Lewis attended this session but she was not
sure if Thomas was there; that she, Tucker, Conley, Piper, and
Edwards were there on the union team but she was not sure if
Keyes or White were there; that in responding to management’s
statements, Tucker said that they were in he middle of trying to
get a contract finished and management could not make any
changes and if management made these changes, he was going
to file charges (said more than once); that Tucker asked for all
the documents pertaining to how the operations of Respondent
is run; that Harrison said that they would give him all of the
information that he needed; that management kept saying that
they wanted to make the changes on November 1 and Tucker
kept reminding them that they could not change any wages or



10 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

anything; and that at this bargaining session the Union did not
enter into any tentative agreement whatsoever regarding the
reduction of the number of months that employees worked or
spreading 12 months wages over 10 months.

Edwards testified that about two bargaining sessions were
held in October 2007; that during the October 2007 bargaining
sessions Harrison said that management was going to change
employees’ work schedule on November 1, 2007 (she thought)
from 12 to 10 months and management had to spread the pay
out so that employees would be paid 10 months of wages over
12 months; that management was represented at this meeting by
Harrison, Lewis, and Thomas; that Tucker asked Harrison for
proof from DHS or the city of Detroit, Tucker wanted to see the
official documents on changing the wages; that Harrison asked
Lewis to make sure that the union bargaining team had the
documents at the next meeting; that when Harrison said that
management was going to change the wages Tucker told him
that management could not do that would be a unilateral change
and the Union would file charges; and that Tucker did not say
that he wanted to bargain about wages.

With respect to bargaining sessions in November 2007,
Tucker testified that one was held on November 27, 2007; that
he was present at this session, along with Conley, Piper,
Rogers, and possibly Keyes; that Respondent was represented
at this session by Harrison, Lewis, and Thomas; that while the
months that employees worked was discussed at this session,
the parties never agreed to anything on that subject; that when
Harrison, at this session, said that he was going to implement
the 12- to 10-month change, he read the riot act to Harrison and
he, Tucker, telephoned Harrison the next day and read the labor
law to him on the telephone; that what Harrison said at the
bargaining session was that Respondent was putting the 10-
month schedule in place, the wages would be spread over 12
months, and there was nothing the Union could do about it
because it was going forward; that Harrison did not say at that
time when the change would become effective; that he told
Harrison that putting the 10-month schedule in place and
spreading the wages over 12 months is something the Union
did not agree to and there would be a labor charge; that the
members of the union bargaining committee were upset and
they said they would not accept it; that during the November
27, 2007 bargaining session he again asked for Respondent’s
contract with the Department of Human Services and informa-
tion regarding Respondent’s claim about the cost of insurance
increasing $100,000; that he never received this information
while he was chief negotiator; that when he telephoned Harri-
son on November 28, 2007, and read to Harrison over the tele-
phone the labor law regarding unilateral changes Harrison did
not respond; and that during this telephone conversation with
Harrison he did not agree with Harrison that bargaining unit
employees’ work schedules would be reduced from 12 to 10
months and they would receive 10 months wages spread over
12 months.

Conley testified that she could not recall attending a bargain-
ing session in November 2007; and that while she was at the
bargaining table at some unspecified time Harrison said the 12-
month to 10-month wage change was going to happen and there
was nothing the Union could do about it. On redirect, Conley

testified that when Harrison said the 12-month to 10-month
wage change was going to happen and there was nothing the
Union could do about it Tucker “reminded Harrison that we
needed to bargain that issue and it had not been proposed and
put on the table.” (Tr. 462.)

Piper testified that she attended one of the two bargaining
session in November 2007, that she, along with Tucker, Keyes,
Rogers, Edwards, Lewis, Thomas, and Harrison attended this
session; and that she did not believe that the number of months
that employees worked was discussed at this November 2007
bargaining session; and that there may have been another ses-
sion in November 2007 that she did not attend.

Rogers testified that at a November 2007 bargaining session
management (Harrison, Lewis, and Thomas) presented the
union bargaining team (her, Tucker, Conley, Keyes, Edwards,
and maybe Piper) with a diagram (in R. Exh. 1) of how the
conversion would go from 12 months to 10 months when they
changed it over; that management took $36,000 and showed
how they were going to stretch it so that it could be paid over
12 months; that this meeting was very heated and the Union
and management did not enter into any tentative agreement
regarding spreading bargaining unit employees’ 10-month
wages over 12 months; that she worked for Respondent for 18
years and she was appalled that the Respondent would reduce
her hourly rate and then stretch it out over 12 months when
there was a union and management was supposed to bargain;
that at the session she asked the representatives of management
“what gave them the right, knowing that . . . [the employees]
had a union, . . . to not bargain fairly” (Tr. 561); that, as set
forth, her hourly rate went down from $23 an hour down to
$18; that management’s stated justification was the $100,000
health care issue; that she asked management what did the
health care issue have to do with management changing the
employees’ hourly rate; and that Lewis said that family service
workers, who are in the bargaining unit, would continue as 12-
month workers.

Edwards testified that a bargaining session was held on No-
vember 27, 2007; that she, Tucker, Conley, Piper, Rogers, and
Keyes attended this session for the Union; that management
was represented by Harrison, Lewis, and Thomas at this ses-
sion; that Tucker requested official documents from DHS and
Thomas presented a conversion pay scale (see the unnumbered
page in R. Exh. 1 titled “HARTFORD HEAD START
AGENCY, INC., TEN MONTH SALARY CALCULATION,
NOVEMBER 1, 2007”), which she said is what DHS had sent;
that the conversion chart was something that Thomas just made
up in the computer; that when Tucker received the chart he said
this is not what I am talking about, I’m talking about an official
document not something that you all just made up on your
computer; that management said that the reason the employees
were going to have to take a cut in salary was because man-
agement had to pay for health insurance; that at this bargaining
session the Union and Respondent did not reach a tentative
agreement regarding either the months that employees worked
or to spread 10 months worth of wages over 12 months; that at
no time prior to November 2007 had the employer and union
reached a tentative agreement regarding either the number of
months that employees would work or to stretch 10 months
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wages over 12 months; and that no agreement was reached on
these two subjects because

Well, we never really discussed it that much. And
when Jason [Harrison] and Deborah Thomas always came
to the bargaining team if they mentioned it, it was al-
ready—they were saying like it was already in place. [Tr.
612.]

Edwards further testified that Harrison told the union bargain-
ing team, “[W]e’re [(management)] going to change the wages
and there’s nothing you all can do about it” (id.); and that Har-
rison said the same thing in other bargaining sessions.

Conley testified that on or about January 18, 2008, she and
other bargaining unit members attended a full staff meeting;
that Grosse and other coordinators were there; that Grosse in-
troduced two representatives from the new insurance company,
Employee Health Insurance Management, Inc. (EHIM); that the
employees were told at this meeting that the new prescription
drug plan would take effect February 1, 2008; that before this
she had the Blue Care Network prescription drug plan through
Respondent; that at this meeting she was given a small booklet
summarizing the benefits (GC Exh. 39), and a handout explain-
ing what the new company, EHIM, would cover (GC Exh. 6);
that on February 1, 2008, her prescription drug plan changed,;
that prior to the January 18, 2008 staff meeting management
had never told the Union’s bargaining team during any bargain-
ing session that it was going to change the prescription drug
plan for bargaining unit employees; that she did not recall any-
thing ever being said about Respondent’s prescription drug plan
for bargaining unit employees and no proposals were ex-
changed prior to January 18 or February 1, 2008, between Re-
spondent and the Union regarding prescription drug plan for
bargaining unit employees; that prior to February 1, 2008, the
Union did not agree that the prescription drug plan for bargain-
ing unit employees should be changed; and that General Coun-
sel’s Exhibit 19(b) is the sign in sheets for the January 18, 2008
staff meeting and she signed on page 13 of this exhibit.

Piper testified that she attended a full staff meeting in Janu-
ary or February 2008 regarding a health care insurance change;
that Grosse represented management and there were representa-
tives from the insurance company present; that other bargaining
unit members attended this meeting; that Grosse told the em-
ployees that their insurance would changed over to this new
health care carrier; that prior to this unit employees had Blue
Care Network and they were switched to EHIM the following
month; that she remembered employees asking whether copays
would stay the same but she did not remember anyone in man-
agement responding to the question; that she remembered re-
ceiving a small packet (GC Exh. 6), during this meeting but she
did not remember seeing General Counsel’s Exhibit 39; that
before this full staff meeting health care had not been a topic of
negotiations between Respondent and the Union during bar-
gaining sessions and management had not said that health care
insurance would change for bargaining unit employees; and
that at no time since January 2008 had management rescinded
the EHIM health care coverage plan.

Rogers testified that she attended Respondent’s full staff
meeting on January 18, 2008; that in the past the Respondent

had Blue Care Network coverage for prescription drugs; that
presently Respondent uses EHIM for the employees’ prescrip-
tion drug coverage; that she was told of this change at the Janu-
ary 18, 2008 full staff meeting Respondent held; that the new
program director, Grosse, presided at this meeting; that Grosse
said that with the $100,000 insurance increase, Respondent, to
save money, was switching the prescription drug coverage to
another company; that Grosse said that Respondent already
suffered a loss of $100,000 and that was causing Respondent to
change the prescription drug coverage to another company; that
General Counsel’s Exhibit 6 is the EHIM coverage document
that was handed out at this meeting; that she did not recall re-
ceiving any other documents; that before this full staff meeting,
the topic of health care coverage had never been negotiated
during bargaining sessions; that the full staff meeting was the
first time she heard that health care prescription drug coverage
changed; that before this full staff meeting the Union and Re-
spondent had not entered into any agreements regarding health
care coverage; and that employees still have EHIM coverage.

Edwards testified that she attended Respondent’s staff meet-
ing on January 18, 2008; that management was represented at
the meeting by Grosse, Thomas, and Lewis; that the topic of the
meeting was not announced before the meeting was held; that
Grosse told them that Respondent was going to change their
prescription drug insurance effective February 1, 2008, from
Blue Care Network to EHIM; that EHIM’s representatives gave
a presentation, passed out one handout (GC Exh. 6), and told
the employees that they would be getting generics instead of
brand names; that she did not recall receiving anything else at
this meeting; that health care coverage was previously men-
tioned at a bargaining session when management talked about a
$100,000 increase in health care insurance in justifying the pay
reduction, and Tucker asked for the documentation in support
of this assertion; that management said that Respondent was
going to have to decrease the employees’ pay because the in-
surance was going to go up; that before January 18 the Union
and Respondent had not exchanged any proposals regarding
health care; and that she first received notice that prescription
drug coverage would change for bargaining unit employees on
January 18, 2008.

General Counsel’s Exhibits 40 and 41 were received pursu-
ant to a stipulation entered into by counsel for the General
Counsel and Respondent. The former is the Blue Care Network
member handbook and the latter is the prescription plan agree-
ment between Respondent and EHIM.

Tucker testified that he was replaced as chief negotiator in
February 2008; that he was present for the February 5, 2008,
bargaining session along with Conley, Edwards, Rogers, Piper,
Harrison, Lewis, and Thomas; and that at this meeting he was
pretty sure that Thomas gave him General Counsel’s Exhibit 7
which reads as follows:

HHAS AND SEIU
BARGAINING
FEBRUARY 5, 2008
WAGES

BACKGROUND
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July, 2007: HHSA requests approval of 10 month em-
ployee plan from SEIU

November, 2007: HHSA informs SEIU 12 month pay-
roll scale will be used; SEIU disapproves

November, 2007 through February, 2008: HHSA in-
curs $33K deficit

DIAGRAM

PLAN A PLAN B (NOT POSSIBLE)

10 month salary 10 month salary

Employee receives

over 12 months Employee receives over

10 months

OTHER TERMS Why not possible:

UNION INTERESTED Unexpected health

IN care costs

HHSA currently running
a deficit for payroll
HHSA obligation to City
to honor Budget that

includes 10 month
salaries (over 12 months)

Tucker testified that at the February 5, 2008 bargaining session
when Harrison, Lewis, and Thomas brought up working 10
months instead of 12 months, Harrison said that General Coun-
sel’s Exhibit 7 was the plan that Respondent was going with;
that he told Harrison that the Union would not because the Un-
ion never agreed to anything like what was presented in Gen-
eral Counsel’s Exhibit 7; that at this meeting the Union was
effectively presented with one option, namely plan A; that the
Union did not agree to plan A as presented on General Coun-
sel’s Exhibit 7; that during the time he was chief negotiator the
health care coverage was not negotiated in that it was never a
topic of negotiations; that February 5, 2008, was the last nego-
tiating session he attended; that he was aware of a Head Start
program in Grand Rapids, Michigan (whose employees were
represented by the Union), which have 10-month employees in
their labor contract; that Respondent (a) never presented him
with an official tentative agreement to initial on 10 months
work with pay spread over 12 months and this issue never went
beyond discussion; (b) never declared an impasse at the bar-
gaining table over this issue; (c) never requested a mediator be
brought in to help negotiate this issue; and (d) never gave the
Union official notice of Respondent’s intent to make the change
on any specific date or that Respondent needed to make the
change on a specific date; that he was told a couple of times
during negotiations that Respondent was going to make this
change and there was nothing the Union could do about it; that
Harrison did say that there was an immediate need for action
due to a sudden change in funding and Respondent needed to
make this 12- to 10-month schedule change when Respondent
indicated that it under budgeted for the insurance, they needed
to make up that money, and this was how they were making it
up; that at the time he told Respondent that it was not going to
piggyback off unit employees’ back; and that there was never a
proposal out there regarding the 12- to 10-month schedule
change in that it was just general discussion.

On redirect, Tucker testified that during the time he was
chief negotiator the Union never agreed that the months that
employees worked could be reduced from 12 to 10, or that 10
months wages could be spread over 12 months; that the parties
held bargaining sessions after October 2007 and he attended
them up until the time he was replaced as chief negotiator in
February 2008; that while at the bargaining table, Respondent
never gave him (1) a copy of Federal Regulation 1305.8 (R.
Exh. 6); (2) any attendance figures; (3) any dollar figures sur-
rounding attendance; (4) any total population of student figures;
(5) the costs of property; (6) any formal notice of Respondent’s
intent to change wages; and (7) the date or an amount that Re-
spondent intended to change the wages; that from May to No-
vember 2007 he requested a copy of the contract Respondent
had with the city of Detroit; that if Respondent actually pro-
posed to the Union 10 months plus unemployment, which it did
not, he would have had to have the membership vote on such a
proposal before the Union could accept it and he could not
make that decision himself; that Respondent never made such a
proposal and he did not take any such proposal, which was not
made, to the membership for a vote; and that Harrison did not
discuss with him at the bargaining table the funding source of
wages or the source of the money for funding for wages as it
pertains to Respondent. On recross, Tucker testified that he did
receive information on 10-month employees from Respondent
in writing.

Conley testified that the next bargaining session after the one
in October 2007 was on February 5, 2008; that she, Lewis,
Tucker, Harrison, Edwards, Rogers, and Piper were present for
the February 5, 2008 bargaining session; that she first saw Gen-
eral Counsel’s Exhibit 7, described above, at this bargaining
session; that the bargaining team was told that Respondent
would be changing the program year from 12 to 10 months and
the 10 months wages would be spread over 12 months; that
management was told that the employees were not accepting
this; that there was no agreement on this proposal; that the Un-
ion’s bargaining team was told that the wage reductions would
go into effect with the employees’ next paycheck; and that the
union bargaining team told the Respondent that it could not do
that. On cross-examination, Conley testified that average daily
attendance was occasionally brought up by management at the
bargaining table relevant to funding. On redirect, Conley testi-
fied that while she was on the bargaining team the Union and
Respondent never reached a tentative agreement regarding
reducing the months that bargaining unit employees worked or
that 10 months wages should be spread over 12 months, which
issue the Union never had the opportunity to bargain.

Rogers testified that she attended a bargaining session in
February 2008 along with Tucker, Conley (described in the Tr.
571 as Donley), Piper, Edwards, Harrison, and Lewis; that
management told the union bargaining team that Respondent
was going to reduce the employees’ months and instead of
getting unemployment Respondent was going to stretch the pay
over 12 months; that at the February 5, 2008 bargaining session
Thomas gave her a copy of the above-described General Coun-
sel’s Exhibit 7; that the union bargaining team told manage-
ment that the Union was not in agreement with any of what was
in General Counsel’s Exhibit 7; and that the Union and Re-
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spondent did not reach any tentative agreement at this bargain-
ing session with respect to either reducing the number of
months that bargaining unit employees worked or spreading 10
months worth of wages over 12 months.

Edwards testified that she attended the February 5, 2008 bar-
gaining session; that Thomas passed out a copy of what has
been received in this proceeding as General Counsel’s Exhibit 7
to the union bargaining team; that Harrison said that there was
one plan (A) since (B) was described as “NOT POSSIBLE”;
that the management representatives said that the employees
would not receive unemployment because Respondent did not
have the money to pay into unemployment and Respondent had
$100,000 in insurance it had to pay; that she told management
representatives that the employees were not going to take this
because it was a Federal and State law that you get unemploy-
ment; that Harrison said that there was no other choice; and that
no one in management said exactly when the changes in em-
ployee pay were going to take place.

Rogers testified that after February 2008 she attended bar-
gaining sessions and the Union and Respondent did not enter
into any tentative agreements at these sessions regarding reduc-
ing the number of months that employees worked from 12 to 10
months; that at no time while she served on the union bargain-
ing team did the Union and Respondent reached any tentative
agreement regarding reducing the number of months that em-
ployees worked; that the reduction from 12 to 10 months and
the stretching of pay over 12 months was done without the
Union; and that she told Harrison at a meeting

they were not bargaining fairly. How they changed things
without including the union. And I remember very well attor-
ney Harrison saying, “We have an agency to run.” “We do
not have the time to bargain with you or”—Let me see, how
did you say it, You said, “We have an agency to run, and
we’re not going to always have time to sit down with the un-
ion and bargain over matters that are going on with this
agency. We have an agency to run.” I remember that so well
because I remember saying, “We have a union.” And that’s
part of the union is for the agency to bargain with us on every-
thing. You have to take the time out to share these things with
us. But you [Harrison] said we [management] didn’t have to
do that. You didn’t have time. [Tr. 575 and 576.]

Rogers further testified that she was not sure if this exchange
occurred at the February 5, 2008 bargaining session or at an-
other session.

On about March 2, 2008, according to the testimony of
Conley, she received General Counsel’s Exhibit 5 which is on
Respondent’s letterhead and which reads as follows:

February 11, 2008
To: Hartford Head Start Staff

RE: Hartford Head Start Agency, Inc. (HHSA), 10 Month
Employees/Payroll

Dear employee:

Thank you for all of the hard work you do for the chil-
dren of the Hartford Head Start program.

I am writing this letter to inform you that HHSA is be-
ginning the ten (10) month salary discussed with employ-
ees in May, 2007, by Chairman Allen, Program Director
Alfredine Wiley and Ms. Deborah Thomas, Fiscal Officer.
The ten (10) month payroll will be paid until the end of
HHSA’s Fiscal year on October 31, 2008.

Employees will not be allowed to collect unemploy-
ment compensation because the HHSA is paying a
$100,000.00 increase for all HHSA Employees’ Health
Care benefits.

Please email Ms. Thomas at
dthomas@hartforeheadstart.org or alewis@hartfordhead-
start.org with questions or concerns. Thank you in this re-
gard.

Sincerely,

Gloria Lewis
Interim Project Manager

Cc: Charles Allen, Chairman
Vonetta Nimocks, Policy Committee Chair
Jason H. Harrison, Counsel to HHSA

Conley testified that her pay was reduced in the paycheck she
received on February 29, 2008; that her hourly rate in the Feb-
ruary 29, 2008 paycheck was $15 while her hourly rate before
that was $19; that from the February 29, 2008 paycheck to the
time she testified at the trial herein her wages had not changed;
that she believed that management had the authority to set
wages; and that throughout her employment she had never re-
ceived any document from the city of Detroit or the Department
of Human Services regarding her wages. On redirect, Conley
testified that nowhere in the February 11, 2008 above-described
letter does she see any reference to average daily attendance.

Piper testified that her pay changed in February 2008 in that
her salary was reduced by about $4 an hour; that she did re-
ceive a letter (GC Exh. 5) from management about her pay
reduction after her pay had been reduced; and that before her
pay reduction her pay was $15.67 an hour and after the pay
reduction her pay was $12.30 an hour.

Rogers testified that she received General Counsel’s Exhibit
5 with her pay on February 28, 2008; that this letter from Re-
spondent does not make any reference to average daily atten-
dance but rather states “[e]mployees will not be allowed to
collect unemployment compensation because the HHSA is
paying a $100,000.00 increase for all HHSA Employees’
Health Care benefits”; that with this reduction in her pay she
went from earning $22.71 an hour (GC Exh. 8) to $18.92 an
hour (GC Exh. 9), which is a 16.68-percent reduction; that from
the end of February 2008 to the time she testified at the trial
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herein her hourly rate had not changed; that before her pay
reduction in February 2008 she brought home $1400 every 2
weeks and after her pay reduction she brought home $1190
every 2 weeks; and that family service workers, who are in the
bargaining unit, were not reduced from 12 to 10 months with
stretched pay; that administrative personnel were not changed
from 12-month to 10-month schedules with spread pay (GC
Exh. 3); that some of the administrative staff are in the bargain-
ing unit; that she did not receive advance warning as to exactly
when the change in pay was going to occur so she did not have
enough money in the bank to cover normal payments taken out
of her account; and that as a bargaining team member she has
never seen or received a written proposal from management in
terms of making these wage reductions and spread pay formu-
las before her pay was reduced.

Edwards testified that when she received her paycheck on
February 29, 2008, she noticed that her pay had changed; that
about 3 days later she received a letter in the mail (GC Exh. 5)
which indicated that her pay had changed; that there is no refer-
ence in the letter to average daily attendance but the letter does
indicate “[e]mployees will not be allowed to collect unem-
ployment compensation because the HHSA is paying a
$100,000.00 increase for all HHSA Employees’ Health Care
benefits”; and that, with this change, her hourly wages went
from $19.80 to $16.50.

Saleem testified that in February 2008 she became aware that
Respondent changed the wages of some employees when she
received anonymous phone calls. Then she gave the following
testimony:

Q. Did anyone from Hartford Head Start management
notify you in about February 2008 that they were going to
change the wages of employees that worked there?

A. There was discussion that there were changes be-
cause | informed then that I had been receiving anony-
mous calls regarding the changes.

JUDGE WEST: So this is after the fact, then?

THE WITNESS: Yes.

Q. By Ms. BRAZEAL: It was after the fact. Did you di-
rect Hartford Head Start to make changes to employees’
wages in February 2008?

A. No.

Q. No? Do you have knowledge of anyone in your de-
partment directing Hartford Head Start to change wages of
employees?

A. Idon’t have that knowledge. [Tr. 715 and 716.]

Saleem testified further on cross-examination that there is a 10-
month salary schedule and there is a 12-month salary schedule;
that with respect to those delegates utilizing a 10-month salary
scale, she is not aware of any who are spreading the 10-month
salary payments over 12 months; that she is aware that since
February 2008 Respondent has been on a spread pay schedule
where the 10 months is spread over 12 months; that she does
not know of any other delegate that does this; that she learned
about Respondent spreading 10 months of pay over 12 months
from anonymous telephone calls and the sharing of the infor-
mation she received in anonymous calls; that she learned about
spreading 10 months of pay over 12 months from anonymous

calls and then she verified it with Respondent; and that the
February 2008 wage change at Respondent did not come to her
first for her approval. Saleem then gave the following testi-
mony:

Q. .... Did Hartford Head Start seek your prior ap-
proval before making the wage scale change in February
2008 or did they act on their own?

A. There was some discussion regarding the 10-12
month change. Yes, there was discussion. There was in-
formation submitted. There was information reviewed.

Q. Did Hartford Head Start have to have DHS ap-
proval before it made that change—that mid-budget
change?

MR. HARRISON: What budget change?

MR. GORDON: Mid—the mid-budget change.

MR. HARRISON: In what month, your Honor?

MR. GORDON: February 2008.

MR. HARRISON: Thank you, Judge.

Q. BY MR. GORDON: Did they have to seek your ap-
proval and did you give that review and approval in Feb-
ruary 2008 prior to making the change? I’'m not asking
about discussions. Did you have to sign off on that change
before it was made?

A. No. No. [Tr. 722 and 723.]

On redirect Saleem testified Respondent would have been ap-
proved for the 10-month program for the 2007/2008 year when
their refunding package was compiled from April until the end
of July 2007; that the final approval from the city of Detroit of
Respondent’s 10-month program application for the 2007/2008
year would have come in August 2007 for the submission of the
refunding package; that she would agree that the approval of
Respondent’s 10-month program would have occurred in Au-
gust 2007 and not in February 2008; and that if Respondent’s
10-month program was approved in August 2007, Respondent
would not have had to come back to her in February 2008 for
another approval.
Saleem subsequently gave the following testimony:

JUDGE WEST: Was a 10-month program for [the] speci-
fied employees approved in August ‘07?

MR. HARRISON: Yes.

THE WITNESS: It was?

MR. HARRISON: Yes. [Tr. 725.]

On recross, Saleem gave the following testimony:

Q. By MR. GORDON: You just responded to Mr. Harri-
son that the ‘07/°08 budget would have been approved
sometime in August of ‘07. And that a 10-month provision
was part of that in August of ‘07, is that correct?

A. Correct.

Q. Was a spread pay where the 10-months pay would
be spread over 12 months, was that part of that August ‘07
provision that was approved?

A.1ldon’trecall that. [Tr. 727.]

And on redirect Saleem testified that Detroit Public Schools
is a delegate and the Detroit Public Schools do not have spread
pay to her knowledge.
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General Counsel’s Exhibit 20 is the job description or quali-
fications, duties, and required tasks for a project director. When
called as a 611(c) witness by counsel for the General Counsel
Lewis testified that project director is synonymous with pro-
gram director; that General Counsel’s Exhibit 18, Respondent’s
organizational chart, reflects the positions held and the organ-
izational hierarchy of Respondent at the time of the trial herein;
that she is and she is listed on the chart as interim program
director from “1/08—Present”; that she reports to the board of
directors, the policy committee, and the city of Detroit; that the
supervisor of the employees in the involved unit report to her;
that General Counsel’s Exhibit 20 accurately describes the
duties that she is required to perform as interim program direc-
tor'?; that the fiscal officer is responsible for fiscal manage-
ment; that on June 5, 2008, she, as interim program director,
signed the 2007 Federal corporate tax return for fiscal year
November 1, 2006, to October 31, 2007 (GC Exh. 17); that
General Counsel’s Exhibits 26, 27, and 28 are May and June
2008 employee applications for vacation approval that she
signed on the approved by line; that as a result of her signing
these three applications, the employees’ vacation requests were
approved; that she has the authority to approve or deny vaca-
tion requests including those of bargaining unit employees; that
she has recommended employees for hire but the parent policy
committee can reject the recommendation; that she has disci-
plined employees, including bargaining unit employees, in her
capacity as interim program director; that as interim program
director she has conducted staff meetings attended by bargain-
ing unit employees; and that Grosse was a program director at
Respondent, and Grosse’s duties and responsibilities are the
same as hers."

In response to questions of Respondent’s counsel, Lewis tes-
tified that she has worked for Respondent since September
1997; that before becoming interim program director she was a
social services coordinator; that Respondent is funded through
the city of Detroit by what is called a refunding package; that
she cannot personally approve a program budget, which in-
cludes wages and health care, in that the city of Detroit ap-
proves the program budget; that the budget is put together by
all of Respondent’s coordinators and Respondent’s fiscal offi-
cer and it needs to be approved by the parent policy committee,
which is a part of the contract with the city of Detroit, is re-
quired by the Head Start performance standards, and is a Fed-

" The duties are as follows:

To be in charge of a Head Start Program and for the program
meeting its Performance Standards and objectives in accordance
with federal regulations and guidelines, HSD guidelines and vari-
ous other licensing standards. To be responsible for the program’s
financial management; developing policies and procedure for
program operations; coordinating and supervising the work activi-
ties of Head Start staff and to perform related work as required.

'* GC Exh. 21 is a letter from Respondent to Grosse dated Septem-
ber 13, 2007, indicating that she had been selected to fill the position of
program director starting October 1, 2007. GC Exhs. 22(a) and (b) are
at will employment contracts collectively covering the period from
October 1, 2007, to October 31, 2008. GC Exh. 23 is an employee 2007
application for vacation approval which was signed by Grosse on the
“Approved by” line and dated “11/20/07.”

eral mandate; that the budget and the refunding package as a
whole is one package; that after the parent policy committee
approves the plan, it is taken to Respondent’s board of direc-
tors, along with the refunding package for approval; that the
package is then submitted to the city of Detroit; that the pack-
age is resubmitted to the city of Detroit three times; that after
the city of Detroit, the package is submitted to Region 5 of the
United States Department of Human Resources; that attendance
is directly related to funding in that 45 CFR § 1305.8 (R. Exh.
6) of the Federal Head Start regulations indicates “you always
have to be at 85 percent, which means they allow 15 percent for
erroneous things that could happen, [bJut you have to be at 85”
(Tr. 110)"%; that if Respondent does not comply with the 85
percent requirement it would be “defunded” (Tr. 114); that she
does not have the authority to recommend a budget to the
Board that violated this regulation; and that she did not believe
that she recommended a refunding package and program
budget that was in violation of this Federal regulation for the
fiscal year 2007 to 2008.

On further examination by counsel for the General Counsel,
Lewis testified that as interim program director she has the
responsibility to administer the provisions that are in the budget
as approved; that she has held the position of interim program
director since February 2008, and since then she has adminis-
tered or followed the budget that had been approved; that she
oversees the fiscal officer, who makes sure that the budget is
complied with; and that it is a part of her responsibility to make
sure that bargaining unit employees are paid pursuant to the
budget that has been approved for 2007/2008 according to the
salary scale that Respondent gets from the city of Detroit. On
further examination by Respondent’s counsel, Lewis testified
that the salary scale from the city of Detroit is from the “De-
partment of Human Services, that tells us what is the minimum
that we have an employee can be paid and what the maximum
that an employee can be paid.” (Tr. 118); and that she does not
set wages as interim director for the employees of Respondent.

After Lewis testified, the parties entered into the following
stipulations:

We’ve stipulated that Olive Grosse held the position of
program director from about October of ‘07 until about the
end of January of ‘08.

' As here pertinent, 45 CFR § 1305.8 reads as follows:

(a) When the monthly average daily attendance rate in a cen-
ter-based program falls below 85 percent, a Head Start program
must analyze the causes of absenteeism. The analysis must in-
clude a study of the pattern of absences for each child, including
the reasons for absences as well as he number of absences that
occur on consecutive days.

(c) In circumstances where chronic absenteeism persists and
it does not seem feasible to include the child in either the same or
a different program option, the child’s slot must be considered an
enrollment vacancy.
49 CFR § 1305.10 reads as follows: “A grantee’s failure to comply
with the requirements of this Part may result in a denial of refunding or
termination in accordance with 45 C.F.R. part 1303.” Tucker testified
that Respondent never gave him a copy of these rules at the bargaining
table.
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We’ve also stipulated that Alfredine Wiley held the
position of interim program director from about June ‘06
until about the end of September “07.

It’s also stipulated that Gloria Lewis has held the title
of program director since February 2008.

We also have entered into a stipulation that Grosse,
Lewis and Alfredine Wiley, at the times that hey have
been program director, have had the authority to suspend,
assign work, reward work, discipline, schedule and/or
grant time off, direct work, and evaluate the work of bar-
gaining unit employees. [Tr. 121.]['°]

When called as a 611(c) witness by counsel for the General
Counsel, Deborah Thomas testified that she began her em-
ployment with Respondent in 1994 as Respondent’s fiscal offi-
cer, a position she currently holds; that her position as fiscal
officer is also referred to as accountant; that General Counsel’s
Exhibit 30 is her job description (titled qualifications, and re-
quired tasks for an accountant)'’; that she has performed the
duties described in General Counsel’s Exhibit 30; that from
1994 to the time of the trial herein her job duties are accurately
reflected in General Counsel’s Exhibit 30; that she has the au-
thority to effectively recommend that an employee be disci-
plined'®; that she reports to the program director; that she at-
tended collective-bargaining sessions with the Union during
2007/2008; that she was on the Respondent’s bargaining team
as the fiscal officer; that she assisted in drafting the proposals
that Respondent presented to the Union during the collective-
bargaining sessions in 2007 and 2008; and that as fiscal officer
she signed two employment contracts between Respondent and
the employees who are in the bargaining unit (GC Exhs. 10 and
15) as a witness to the signatures thereon.'’

When called by Respondent Thomas testified that as finan-
cial officer of Respondent she is in part responsible for putting
together a budget for Respondent, which budget contains in-
formation on wages; that she did this for the fiscal year
2007/2008; that the budget is submitted to Respondent’s board
of directors, Respondent’s parent committee, and the city of
Detroit for approval ; that the city of Detroit approved Respon-
dent’s program budget for 2007/2008 in August 2007; that she
does not arbitrarily set the wages for employees since Respon-
dent gets a wage scale from the city of Detroit; that she was a
member of Respondent’s negotiating team; that the subject of
wages came up in negotiations with the Union in November
2007; that Respondent’s first staff meeting where wages were

' Grosse, Lewis, and Wiley are supervisors under Sec. 2(11) of the
Act and their actions are imputed to Respondent, which makes them
statutory agents under Sec. 2(13) of the Act. Oakwood Healthcare, Inc.,
348 NLRB 686 (2006).

'7 Deborah Thomas is described in the complaint as a fiscal officer,
supervisor of Respondent within the meaning of Sec. 2(11) of the Act,
and an agent of the Respondent within the meaning of Sec. 2(13) of the
Act.

'® GC Exh. 31 is a memorandum to an employee from Thomas indi-
cating to the employee that the employee was violating an agency work
rule and it could result in disciplinary actions.

' Thomas is a supervisor under Sec. 2(11) of the Act and her actions
are imputed to Respondent, which makes her a statutory agent under
Sec. 2(13) of the Act. Oakwood Healthcare, Inc., supra.

discussed was in May 2007 at the New Genesis center; that
Respondent receives its program funding from the city of De-
troit; that Respondent submits a budget as part of its proposed
contract to the city of Detroit; that the city of Detroit has the
authority to approve or disapprove that budget; that it has not
been her experience that the city of Detroit has disapproved
items in Respondent’s budget; that there have been situations
where funding was not reimbursed to Respondent, namely the
2005/2006 fiscal year, in that Respondent lost funding for 187
children; that Respondent had its funding decreased in
2007/2008%°; that for fiscal year 2007/2008 she helped prepare
a 10-month budget program; that this was the first time she
prepared budget for a 10-month program, and it was a 12-
month in the prior fiscal year; that the change to a 10-month
program was precipitated by enrollment and funding from the
city of Detroit; that there was a reduction in funding from the
city of Detroit of approximately $200,000 for 2007/2008; that
Respondent’s Exhibit 1 is a memorandum that Respondent
drafted to union members about Respondent’s staff meeting in
May 2007 regarding converting the program from 12 months to
10 months because of the reduction in funding; and that “[y]es”
(Tr. 742) this became part of bargaining from May 2007 on.

On cross-examination, Thomas testified that she, Harrison,
and Wiley participated in drafting the memorandum which is
part of Respondent’s Exhibit 1; that the Union did not partici-
pate in drafting the first three pages of Respondent’s Exhibit 1;
that on the first page of Respondent’s Exhibit 1 where it indi-
cates “Budget Reduction Plan 2007/2008” the employees de-
scribed therein who will become 10-month employees are
members of the involved bargaining unit; that Respondent pre-
pared a budget proposal and sent it to the city of Detroit in
April 2007, which budget proposal was a 10-month program;
that it was decided by those who worked on the budget to sub-
mit a proposal with a 10-month plan because Respondent was
not able to sustain a 12-month program based on the funding;
that those who participated in preparing the budget included
herself, the administrative staff, the program director, and a
parent who sits on our budget committee; that administrative
staff includes the content area, a health coordinator, and nutri-
tion; that while the Union and Respondent talked about the
budget, the preparation of the 2007/2008 budget was not dis-
cussed at any bargaining session; that the city of Detroit ap-
proved Respondent’s 2007/2008 budget in August 2007, which
budget included a 10-month program for bargaining unit em-
ployees; that with respect to the third page of the memorandum
included in Respondent’s Exhibit 1, she did not specifically tell
anyone on the Union’s bargaining team that management and a
board chairperson met with the policy committee on May 10,
2007, for approval of the budget reduction plan; that she did not
give anyone advance notice that management was going to
meet with the board of directors on May 8, 2007, for their ap-
proval of the budget reduction plan; that as of November 1,
2007, the involved employees’ salaries were a 10-month pro-
gram according to Respondent’s grant contract but the salaries

% The Union’s attorney objected to this line of questioning, pointing
out that Respondent never brought any of these statistics to the bargain-
ing table before it made the unilateral changes described above.
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were not converted until February 2008; that Respondent had to
convert the salaries because Respondent was in noncompliance
with the city contract of 10 months; that Respondent had to
convert at some point in fiscal year 2007/2008, the fiscal year
began November 1, 2007, and that was when Respondent was
supposed to convert to a 10-month program; that the employ-
ees’ wages did not change in November 2007 because Respon-
dent was “still bargaining with the bargaining unit and we
thought that we would come to some agreement by November
Ist through our bargaining process. But that didn’t take place”
(Tr. 751); that management wanted “a signed contract complet-
ing what salaries or whatever our negotiations were” (id.); that
as of August 2007 the city of Detroit approved a budget and
funded for only a 10-month program; that there was a written
proposal submitted to the Union’s bargaining team from Re-
spondent with respect to wages; that at the November 2007
bargaining session Respondent gave a copy of its budget to the
Union’s bargaining team; that after August 2007 when the
budget was approved by the city of Detroit that designated unit
employees as 10-month employees, there was no opportunity to
convert back to a 12-month program for those employees; that
the bargaining unit employees’ prescription drug coverage in-
surance changed on February 1, 2008, from Blue Care Network
to EHIM; that she thought that prior to this change, the issue
regarding changing bargaining unit employees’ prescription
drug coverage insurance was discussed at the bargaining table;
that she believed that there was a written proposal from Re-
spondent to the Union to change the prescription drug coverage
insurance before this change occurred; that such a proposal
could have been presented by Respondent’s to the Union when
Respondent’s previous program director, Grosse, attended
some of the bargaining sessions, but she, Thomas, was not sure;
that in February 2008 Respondent changed the wages of some
of the bargaining unit employees; that the wages of family ser-
vice workers, who are in the bargaining unit, were not altered in
February 2008 in that they remained 12-month employees®';
that she did not notify anyone at the city of Detroit in February
2008 before some bargaining unit members’ wages were
changed; that the city of Detroit had “marked us out of compli-
ance for not converting the salaries at November 1. We
should—and that was—so they were notified. They monitor our
program” (Tr. 762); that she did not know why family service
workers’ wages were not changed in February 2008; that the
budget submitted to the city of Detroit in April 2007 had a 10-
month budget but the submission to the city of Detroit did not
allow for the spreading of the pay of the 10-month employees
over a 12-month period; that 10-month employees’ pay is
spread over 12 months; and that, to her knowledge, manage-
ment never obtained voluntary written approval from individual
employees permitting the spreading of their pay.

On redirect, Thomas testified that normally three drafts were
submitted to the city of Detroit, namely the first in April 2007,
the second in late May, and the third in late June or early July;

I According to the first page of the three page-draft memorandum in
R. Exh. 1, under the “Budget Reduction Plan 2007/2008,” (emphasis in
original) family service workers “will become ten month employees.”
(Needless upper case deleted.)

that Respondent did not submit a final proposal until around
July 2007; that “yes,” “yes,” “yes” (Tr. 768) bargaining was
going on relevant to wages between May and July 2007; that
she could not personally file a budget with the city of Detroit
but rather under Federal Regulations Respondent needs ap-
proval from Respondent’s board of directors, the program di-
rector, and policy committee; and that “yes” (Tr. 770) Respon-
dent’s proposal regarding wages is in Respondent’s Exhibit 1
under exhibit A,?? which was given to the Union “I know” (id.)
in November 2007. Thomas then gave the following testimony
in response to questions asked by Respondent’s counsel:

Q. Was it given anytime before then? I see May dates.

A. 1 believe—yeah, I believe it was May too. It was a
couple—we had to give that to them a couple times.

Q. So it would be fair to say that this information at
least some of this information was given to the Union in
May of 2007?

A. Yes.

Q. And correct me if I’'m wrong, that was before a fi-
nal budget proposal was submitted to the City of Detroit?

A. Oh, yes.

Q. And that budget proposal contained a proposal that
also contained wages and how wages would be paid that
you submitted to the City of Detroit, is that correct?

A.Yes. [Tr. 770 and 771.]

Thomas further testified on redirect that she played no role in
authorizing a health care prescription change in February 2008;
and that this change occurred because “[i]ncreased cost in the
health care prescription under our plan” (id.) and “[w]e were
looking to kind of reduce our costs because we were having
issues with the health care increases” (id.). Thomas then gave
the following testimony on redirect:

Q. Would it be fair to say that a contract renewal oc-
curred in February of 2008? An automatic renewal?

A. In December. It was in December ‘07.

Q. And that just happened because that was part of the
contract that was in place for health care for Hartford
Head Start?

A. Yes.

Q. It wasn’t because you or anyone else at Hartford
Head Start decided to instantly make a change in the De-
cember of 2007 for health care?

A. No. [Tr. 771 and 772.]

Thomas further testified on redirect as follows:

Q. BY MR. HARRISON: You were asked the question,
Ms. Thomas, regarding your involvement with spread-pay
relevant to 2007/2008 fiscal year.

A. Uh-huh.

Q. Was spread pay approved by the City of Detroit?

A. Yes, we did receive approval. Yes. [Tr. 775.][*]

2 Thomas testified that the salary scale was prepared by the city of
Detroit.

2 As noted above, Saleem testified that she was not aware of any
other delegate which uses a 10-month scale spreading 10-month salary
payments over 12 months; and that she first became aware of this prac-
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On recross, Thomas testified that all three of Respondent’s
budget proposals submitted to the city of Detroit in the spring
and summer of 2007 provided for a 10-month program; that
there were some discussions regarding wages in bargaining
sessions; that she could not say that there were no tentative
agreements reached between the union and employer regarding
wages between May and July of 2007; and that there were ten-
tative agreements “[i]t could have been wages. I don’t know—
remember.” (Tr. 776.)

When called as a 611(c) witness by counsel for the General
Counsel, Wiley testified that she is a member of Respondent’s
board of directors; that she began her employment with Re-
spondent in March 2006 as interim program director and she
held that position until mid-2007>*; that General Counsel’s
Exhibit 20 accurately describes the job duties of a program
director and as program director she performed the duties stated
in the second paragraph on page one of the exhibit.

In response to questions of Respondent’s counsel, Wiley tes-
tified that Respondent’s Exhibit 7 is a letter dated August 16,
2006, she, as Respondent’s interim program director, sent to
Saleem in the city Department of Human Services in Detroit
about Respondent’s reduction; that this letter was written
“[blecause the City of Detroit prepares our budget, gives us out
allotment for funds to use. We have to check with them about
our funding” (Tr. 145); that the subject of this letter is funding;

tice on the part of Respondent when she received anonymous telephone
calls that this was occurring and she subsequently verified it with Re-
spondent. Saleem also testified that this was not part of the contract
which the city of Detroit approved in August 2007. Thomas testified
that the budget submitted to the city of Detroit in April 2007 had a 10-
month budget but the submission did not allow for the spreading of the
pay of 10-month employees over a 12-month period. I find it hard to
believe that the city of Detroit would approve the spreading of pay of
10-month employees over a 12-month period—something no other 10-
month program delegate did—on a mid-contract basis and Respondent
would not have anything in writing to show that this occurred, and
Saleem, who should know, had no knowledge of this. I do not credit
this testimony of Thomas. In view of the equivocal testimony Wiley,
who was the interim program director—Respondent’s chief administra-
tive officer at the time—about whether Respondent submitted its first
10-month program to the city of Detroit in April 2007, and in view of
Saleem’s changing testimony regarding whether Respondent filed a
budget for a 12- or 10-month program for 2007/2008. (Saleem testified
that she did not recall how many months Respondent indicated in its
July 2007 budget submission that it needed for funding employees, and
later Saleem was first not sure and then—after coaching from Harri-
son—she agreed that the a 10-month provision was part of the August
2007 contract.) Thomas’ testimony about there being a 10-month pro-
gram in the contract approved in August 2007 by the city of Detroit
becomes questionable. On the one hand, Respondent did not move to
have the 2007/2008 contract received in evidence. On the other hand,
neither the Union, which had a copy since April 29, 2008, nor counsel
for the General Counsel introduced a copy to demonstrate that the
August 2007 contract approved by the city of Detroit did not approve a
10-month budget. As noted below (a) Respondent is asserting an af-
firmative defense, and (b) the burden of proof with respect to an af-
firmative defense is on the Respondent.

# 1t is noted that Wiley was carbon copied as interim program direc-
tor on a letter dated September 13, 2007, from the board chairperson of
Respondent. GC Exh. 21.

that within the confines of General Counsel’s Exhibit 20 she
does not have the authority to craft and implement a budget as
the interim program director, without any approvals; that she
needed approvals from Respondent’s board of directors and the
city of Detroit; that Respondent’s Exhibit 7 reads, in part, . . .
for the 2006—2007 [the agency’s budget] was reduced by ap-
proximately $2,000,000 and our enrollment reduced by one
hundred eighty seven (187) children”; that as interim program
director she did not have the authority to go out and seek fund-
ing from any other source other than the city of Detroit; and
that while she was the interim program director the $2 million
was not refunded by the city of Detroit.

When called by Respondent, Wiley testified that currently
she is a board member of Respondent and a prior interim pro-
gram director; that she was interim program director and, there-
fore, Respondent’s chief administrator officer from March 2006
to October 2007; that as interim program director she was in-
volved in the filing of program budgets with the city of Detroit;
that she oversaw the process and worked with staff, the fiscal
officer, and the board of directors in putting the budget to-
gether; that during this period she was also on Respondent’s
bargaining team and she attended bargaining sessions, missing
a few; that she never received a response to Respondent’s Ex-
hibit 7, which is her August 16, 2006 letter to Saleem as de-
scribed above; and that Respondent had not recovered from the
shortfall described in the letter by the time she left her job.*

On cross-examination, Wiley gave the following testimony:

Q. [By Ms. Brazeal] . . . my question was is that isn’t it
true then the budget proposal that was submitted in April
2007, it provided for a 10-month program for bargaining
unit employees?

A. I’'m really going to have to say—

Q. Do you know?

A. I’'m not sure.

Q. You’re not sure?

A. I’m really not sure. [Tr. 789.]

Wiley further testified that she could not recall whether at the
time when the budget proposal was drafted the Union and Re-
spondent were holding bargaining sessions; that she did not
remember going to union meetings in March and April 2007;
that the last (third) draft of Respondent’s budget for 2007/2008
was submitted in June 2007 and the union meetings had just
started; that she could remember Harrison bringing information
to the Union, namely the budget, information about our deficit,
information about the 10-month program, and she did remem-
ber that being discussed at the union meeting; and that the Un-
ion’s bargaining team was not part of the drafting of the budget
in April 2007.

General Counsel’s Exhibits 34 and 35 were received pursu-
ant to a stipulation between Respondent and the General Coun-
sel. The former is Respondent’s payroll register dated February

2 As here pertinent, counsel for the Union pointed out that the Un-
ion never received this document at the bargaining table and, therefore,
the Union was not given the opportunity to consider the content of this
letter.
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15, 2008, and the latter is the payroll register for February 29,
2008.

Howard Gordon, who is a staff attorney with the Union, tes-
tified that in February 2008 he replaced Tucker as chief nego-
tiator for the Union in negotiations for a collective-bargaining
agreement with Respondent; that he has attended three bargain-
ing sessions with Respondent’s representatives, namely April
15, 24, and 29, 2008; that he does not consider a subject a pro-
posal until it is in writing and he told Tucker to take this ap-
proach; that he was not aware that there was any proposal on
reducing the number of months the involved employees worked
from 12 to 10; that he knew that there was a dialogue on that
but there was no bargaining since there was no written pro-
posal; that without bargaining, there could not be any tentative
agreement regarding a reduction of the number of hours that the
involved employees worked; that Tucker would have discussed
any reduction in the employees’ pay with him before Tucker
entered into a tentative agreement; that he first saw General
Counsel’s Exhibit 5 sometime between the date on the letter,
February 11, 2008, and the first bargaining session in April
2008; that, to his knowledge, before he saw General Counsel’s
Exhibit 5 no one in management provided the Union with writ-
ten notice that management intended to implement a reduction
in the months the employees worked, spread their 10 months
pay over 12 months, and deny them unemployment; that these
issues had never reached bargaining since they were never put
in writing; and that after he received notice that the employees’
pay was reduced, he filed an unfair labor practice charge with
the Board on March 6, 2008.

With respect to the April 15, 2008 bargaining session,
Gordon testified that he, Conley, Rogers, Piper, and maybe
Keyes attended for the Union, and Harrison, Lewis, and maybe
Thomas attended for management; that during this session Har-
rison said regarding article 5 that it is the subject of litigation;
that there was a mention of “$97,000.00 . . . deficit due to
health care. But if—through the litigation process, if they’re
ordered to pay, then they’ll pay” (Tr. 640); that Harrison said
during this session that there will never be another 12-month
employee again; that management said that there would be a
$300,000 cost if the employees went on unemployment; that
regarding the 12- to 10-month issue, there was no discussion
about a tentative agreement; that the parties did tentatively
agree to a few things on April 15, 2008, but nothing regarding
the 12- to 10-month issue; that the parties began a review of
what had been tentatively agreed to (TA’d) and what had not
been TA’d; that prior to this meeting Harrison sent him a sum-
mary of what Harrison believed to be the status of different
articles or where the parties stood in the bargaining of certain
articles of the proposed agreement; that he questioned some of
Harrison’s summary and they discussed these matters at this
session; that there was some agreement and some disagreement
as to whether certain articles (or portions thereof) had been
TA’d or not; and that the parties disagreed regarding whether
the 12- to 10-month issue had been TA’d, it was said that this
was the subject of litigation, and he disagreed that the Union
had TA’d on he 12- to 10-month issue. With respect to whether
management believed that the Union had TA’d the 12- to 10-
month issue, Gordon gave the following testimony:

Q. Okay. Let me just ask more directly, did Mr. Harri-
son or anyone else in management say that there was a TA
regarding reducing the months that employees worked
from 12 to 10 months?

A. 1 believe that he thought there is, yes.

Q. Did he say he thinks there is? Do you recall?

A. I don’t know if he—I don’t know—I think he did.

Q. Okay. Okay.

JUDGE WEST: What was actually said with respect to
whether or not there was a TA—

THE WITNES: 1 think he thought that there was a TA
and in reviewing our documents, I didn’t believe there
was.

Q. By Ms. BRAZEAL: Okay.

A. Because there were things—the TAs reflect signifi-
cantly different information, the union’ copy versus the
employer’s. And you have to remember that I wasn’t the
chief spokesperson TA’ing that issue.

Q. That would have TA’d that issue?

A. That would have TA’d that issue. It was Mr.
Tucker. And I’'m looking—I had conversations with Mr.
Tucker and I looked at that and then I had clarifying dis-
cussions with him after that bargaining meeting to make
sure that my understanding of what had happened and
what had not happened in his view was clear. And Mr.
Harrison made his position clear to me also. And I think at
that point there was a disagreement but that was what was
the subject of litigation and we were kind of done with
that. [Tr. 646 and 647; emphasis added.]

Gordon further testified that as indicated by his initials and the
date “4/15/08” there were some topics that the parties were able
to agree on during this session; that he requested information
from Respondent on either April 15 or 24, 2008, or at both
bargaining sessions; and that he verbally requested at least the
contract and he thought a seniority list.

Gordon testified that in late April 2008 Harrison sent him a
copy of what Harrison believed to be the common agreements,
the status of bargaining, and those proposals up to that particu-
lar time (GC Exh. 13); that at the outset of bargaining he in-
formed Harrison that he was not interested in using the “red-
line” copy® approach because he found it very confusing; that
Harrison sent him a redline copy (GC Exh. 13), anyway; that
there was a question as to exactly which proposed provisions
had been TA’d [“we had TAs with his initials on it that he
didn’t have. He had information written on his TA copy that we
didn’t have” (Tr. 651)], and Harrison’s submission was his
attempt to resolve this question; that with respect to article 5, he
did not have a clear understanding of what the boxes in the
margin contain other than that they are Harrison’s thoughts;
that bargaining contracts with the redline approach creates con-
fusion; that the comments in the boxes are Harrison’s thoughts;

% This describes a procedure where Harrison took the Union’s pro-
posed collective-bargaining agreement, made notes in boxes in the right
margin of the proposal, and then drew a red dash line from the notes in
the margin into the body of the Union’s proposal.
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and that there are no initials signifying approval of a TA on this
copy.

On cross-examination, Gordon testified that the first page of
General Counsel’s Exhibit 13 includes the following from Har-
rison, “The document I sent you contains all of the most recent
T.A.’s subsequent to the July, 2007 T.A. document I have in
my possession.”

As noted above, Respondent provided a copy of the contract
between it and the city of Detroit to the Union in April 2008.
Also, as noted above, the original charge was filed by the Un-
ion against Respondent on March 6, 2008. In other words, the
contract was not provided until after the Union filed a charge
with the Board against Respondent. It is noted that the original
charge did not mention the fact that Respondent did not yet
provide a copy of the contract. And it is noted that the amended
charge filed by the Union on May 29, 2008, does allege that
Respondent dilatorily provided the contract on April 29, 2008.

Gordon testified that at the April 29, 2008 bargaining session
Harrison provided him with the then current DHS contract (for
2007-2008) and a seniority list; that he believed that the con-
tract he received is the same as the contract between Respon-
dent and the city of Detroit; that this contract was manage-
ment’s main justification for why management could not bar-
gain wages; that the contract was relevant to the Union’s duty
as exclusive collective-bargaining representative; that from
January 31, 2008, when he was made the chief negotiator until
he testified at the trial herein the Union and Respondent never
agreed to anything with respect to the number of months that
employees worked or anything regarding employees’ wages
because no proposals were ever made on wages and the parties
had not gotten to that point yet; that, to his knowledge, the pre-
scription drug plan which Respondent put into effect on Febru-
ary 1, 2008, is still in effect; that during the time he has been
chief negotiator no representative from the city of Detroit has
come to a bargaining session and he was not aware or this oc-
curring prior to the time he became chief negotiator; that he
first saw General Counsel’s Exhibit 7 (the above-described
Respondent’s February 5, 2008 memorandum on wages) after
he was ordered by the executive director of the local on January
31, 2008, to take over the bargaining; and that during the bar-
gaining sessions he attended, the content of General Counsel’s
Exhibit 7 were not discussed in that Harrison said that this was
the subject of litigation.

Respondent’s Exhibit 2 is a letter dated June 23, 2008, from
Respondent to the deputy mayor of the city of Detroit request-
ing a meeting to discuss, inter alia, the funding allocation for-
mulas used by the city of Detroit to issue a program grant to the
Respondent for fiscal years 2006 through 2008.

Analysis

Paragraphs 16(a), 17, and 18 of the complaint collectively al-
lege that in about October 2007 and on about November 27,
2007, the Charging Union orally requested that Respondent
furnish it with the existing contract between the Respondent
and the city of Detroit regarding providing prekindergarten
services for the city of Detroit; that this information is neces-
sary for, and relevant to, the Charging Union’s performance of
its role as the exclusive collective-bargaining representative of

the unit; and that Respondent was dilatory in responding to the
information request by failing to provide the requested informa-
tion until about April 29, 2008.

On brief, counsel for the General Counsel contends that
Tucker requested a copy of the 2007/2008 contract Respondent
had with the city of Detroit on numerous occasions in October
and November 2007; that Respondent did not give a copy of the
contract to the Union until late April 2008, which was many
months after it was requested and 2 months after Respondent
implemented the unlawful wage reduction; that employers are
obligated to provide information that is potentially relevant and
that would be useful to the union in discharging its collective-
bargaining responsibilities; that the test for relevance is a liberal
discovery-type standard; that information pertaining to wages is
presumptively relevant, and should be provided, Pfitzer, Inc.,
268 NLRB 916, 919 (1984), enfd. 763 F.2d 887 (7th Cir.
1985); that the Board has found that employers are required to
provide information to a union, where the union needs the in-
formation to evaluate the employer’s proposal during collective
bargaining, E. I. Dupont, Co., 276 NLRB 335 (1985); that by
providing the information several months after the Union re-
quested the information, and only after the Respondent imple-
mented the wage change, Respondent was dilatory and it vio-
lated its obligation to provide the information, Woodland
Clinic, 331 NLRB 735 (2001); and that the contract was neces-
sary for the Union to evaluate Respondent’s wage proposals.

Respondent on brief argues that “[n]one of the Petitioner’s
witnesses presented proofs of written requests made to Respon-
dent regarding the contract with the city of Detroit, Grantee

. To this end, the testimony of Petitioner’s witnesses alone
is insufficient to meet their burden in this matter.” (R. Br. 7.)

First, there is no requirement that a request for information
be in writing, and Respondent does not cites any precedent for
this assertion. The request for information can be verbal. Sec-
ond, neither Respondent’s witnesses nor its chief negotiator,
Harrison—who is also its legal representative in this proceed-
ing, even attempted to refute the testimony of the Union’s wit-
nesses that the requests were made. Third, Respondent does not
even attempt to explain why this information was not provided
to the Union during negotiations before Respondent unilaterally
implemented the wage and schedule reduction. Fourth, this was
not just a dilatory tactic on Harrison’s part. He failed and re-
fused to provide the information, notwithstanding his oral
commitments to provide it, until a charge was filed with the
Board.”’ Fifth, as pointed out by counsel for the General Coun-
sel on brief, information pertaining to wages and work sched-
ules is presumptively relevant, and employers are required to
provide this information to a union where the union needs the
information to evaluate the employer’s proposal during collec-
tive bargaining. And sixth, as pointed out by counsel for the
General Counsel on brief, the contract was necessary for the

" It is noted that the Union’s original March 6, 2008 charge with the
Board did not cite Respondent’s failure and refusal to provide the
2007/2008 contract, and the dilatory allegation was made in the
amended May 29, 2008 charge. It is also noted that, before he agreed to
provide the information on more than one occasion, Harrison did not
ask for the request to be put in writing.
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Union to evaluate Respondent’s wage and schedule proposals.
Apparently the contract does not call for the spreading of the
employees’ 10 months of pay over 12 months, the contract
apparently does not speak to denying employees unemployment
compensation, and the contract apparently does not speak to
Respondent exercising discretion and having some of the in-
volved employees work 12 months while others work 10
months. The word apparently is used here because the Respon-
dent, notwithstanding the fact that it belatedly asserts an af-
firmative defense (Respondent did not plead an affirmative
defense in its response to the complaint), and therefore has the
burden of proof with respect to its affirmative defense, chose
not to introduce the contract at the trial herein. Respondent
violated the Act as alleged in paragraphs 16(a), 17, and 18 of
the complaint.

Paragraphs 16(b), 17, and 19 of the complaint collectively al-
lege that on about November 27, 2007, the Charging Union
orally requested that Respondent furnish it with information
relating to Respondent’s claim of a $100,000 increase in health
insurance costs; that this information is necessary for, and rele-
vant to, the Charging Union’s performance of its role as the
exclusive collective-bargaining representative of the unit; and
that Respondent has failed and refused to furnish the Charging
Union the requested information.

On brief, counsel for the General Counsel contends that dur-
ing the October and November 2007 bargaining sessions
Tucker orally requested that Respondent furnish it with infor-
mation relating to Respondent’s claim of a $100,000 increase in
health care costs, and Respondent never furnished the Union
with this information; that the health care cost information is
presumptively relevant to the Union’s collective-bargaining
responsibilities, namely the Union’s responsibility to bargain
about the wage reduction that Respondent wanted to impose on
the employees; and that the health care information was neces-
sary for the Union to evaluate Respondent’s wage proposal.

Respondent on brief argues, as indicated above with respect
to the contract, that there were no written requests, and testi-
mony alone is insufficient to meet the burden; and that
“[fJurthermore the Respondent presented festimony demonstrat-
ing its contract with its health-care provider automatically re-
newed in December 2007, not due to any action by Respondent
or its agents.”*® (Emphasis added.)

As noted above (a) there is no requirement that a request for
information be in writing, and Respondent does not cites any
precedent for this assertion (the request for information can be
verbal); and (b) neither Respondent’s witnesses nor Harrison
even attempted to refute the testimony of the Union’s witnesses
that the requests for documentation regarding the $100,000
were made. What Harrison does do, as he did so many times at

8 Apparently, Harrison believes that while “testimony” is not good
enough for the Union, “testimony”—for some reason which is not
given by Harrison—should be treated differently for the Respondent
than the Union. Respondent did not demonstrate by introducing a
document that the health care contract automatically renewed or, for
that matter, that Respondent could not have chosen an alternative. What
Harrison cites on brief is his leading questions (Tr. 771 and 772) to
Thomas. But whether or not the health care contract automatically
renewed or Respondent had an alternative is not the issue.

the trial herein, is attempt to side step the real issue. As already
noted, the issue is not whether the contract with the health care
provider automatically renewed in December 2007 or whether
Respondent had an alternative. The real issue is whether Re-
spondent was telling the truth when it told the Union that a
justification for the wage and schedule reduction and refusal to
allow unemployment compensation, which meant that Respon-
dent was going back on its word, was that “HHSA is paying a
$100,000 increase for all HHSA Employees’ Health Care bene-
fits.” (GC Exh. 5.)° In NLRB v. Truitt Mfg. Co., 351 U.S. 149,
153 (1956), the Court indicated:

Good-faith bargaining necessarily requires that claims
made by either bargainer should be honest claims . . . . If .
... an argument is important enough to present in the give
and take of bargaining, it is important enough to require
some sort of proof of its accuracy.

As pointed out on page 921 of The Developing Labor Law (5th
ed. 2000),

Disclosure of relevant information is integral to the
bargaining process. It encourages mutual respect between
the negotiators and makes the American collective bar-
gaining system, which so heavily relies on cooperation and
open exchange, a viable approach to fashioning “a gener-
alized code” establishing “a system of industrial self-
government.”545 As the Fourth Circuit noted, unions can-
not be expected to represent employees in an effective
manner where they do not possess information that “is
necessary to the proper discharge of their duties of the bar-
gaining agent.”>*®

5 Steelworkers v. Warrior and Gulf Navigation Co., 363
U.S. 574, 578, 580, 46 LRRM 2416, 2418 (1960).

*4¢ NLRB v. Whitin Machine Works, 217 F.2d 593, 594, 35
LRRM 2215 (4th Cir. 1954), cert. denied, 349 U.S. 905, 35
LRRM 2730 (1955).

Counsel for the General Counsel correctly points out on brief
that (a) health care cost information is presumptively relevant
to the Union’s collective-bargaining responsibilities, and (b)
here the health care information was also necessary for the
Union to evaluate Respondent’s wage and schedule proposal,
using health care costs as a justification, to drastically reduce
the employees’ wages. Respondent violated the Act as alleged
in paragraphs 16(b), 17, and 19 of the complaint.

Paragraphs 12, 13, 14, and 15 of the complaint collectively
allege that on about February 14, 2008, Respondent unilaterally
implemented changes to its unit employees’ health insurance
prescription plan without prior notice to the Charging Union
and without affording the Charging Union a meaningful oppor-
tunity to bargain with respect to this conduct and the effects of
this conduct on the unit; and that this subject relates to terms
and conditions of employment of the unit and is a mandatory
subject for the purposes of collective bargaining.

¥ This document memorializes what Respondent had been telling
the Union for some time in negotiations; this matter was not first
brought up by Respondent in February 2008.
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On brief, counsel for the General Counsel contends that Re-
spondent implemented a change in the unit employees’ pre-
scription health care coverage without first notifying the Union
and providing it with an opportunity to bargain about the
change; that health insurance for current employees is a manda-
tory subject of bargaining, Allied Chemical & Alkali Workers
Local 1 v. Pittsburgh Plate Glass Co., 404 U.S. 157 (1971);
and that the implementation of this unilateral change from Blue
Care Network to EHIM in the midst of collective bargaining
violated the Act.

Respondent on brief argues that “. . . IT DID NOT
UNILATERALLY CHANGE THE HEALTHCARE BENE-
FITS OF UNIT EMPLOYEES.” (R. Br. 6.)*

A unilateral change in the unit employee’s prescription drug
coverage occurred in February 2008. That unilateral change
occurred without prior notice to the Union and without Re-
spondent providing the Union an opportunity to bargain about
the change. As pointed out by counsel for the General Counsel
on brief, health insurance, including—as here pertinent—
prescription drug coverage, for current employees is a manda-
tory subject of bargaining. It is a per se refusal to bargain if,
during the course of negotiations with a Union, an employer
makes a unilateral change in a matter that is a mandatory sub-
ject of bargaining without giving the Union prior notice and an
opportunity to bargain about the change. NLRB v. Katz, 369
U.S. 763 (1962). Respondent violated the Act as alleged in
paragraphs 12, 13, 14, and 15 of the complaint. Thomas’
equivocal testimony alleging prior notice to the Union is not
credited.

Paragraph 20 of the complaint alleges that on or about Feb-
ruary 29, 2008, Respondent bypassed the Charging Union by
announcing to unit employees that they would not be eligible
for unemployment compensation as a result of its implementa-
tion of its proposal to reduce the work schedules of unit em-
ployees from 12 months to 10 months, and pay unit employees
10 months’ wages over a 12-month period.

On brief, counsel for the General Counsel contends that on
February 29, 2008, Respondent notified employees by letter
that they would not be eligible for unemployment compensa-
tion; that this notification occurred without prior notice to the
Union; and that Respondent violated the Act by notifying em-
ployees of Respondent’s unilateral changes without the agree-
ment and consent of the Union, Detroit Edison Co., 310 NLRB
564 (1993).

Respondent on brief does not specifically address this allega-
tion.

Not only is the bypassing of the Union in the situation at
hand evidence of bad faith, but the refusal of Harrison to accord
the Union its rightful role as collective-bargaining representa-
tive of the involved employees was intended to undermine the
Union’s authority among the employees whose interests the
Union represents. The frustration of at least one employee on

30 Respondent’s reference on p. 7 of its 9-page (excluding attach-
ments) brief to the alleged automatic renewal of its health care contract
in December 2007, mentioned above, cannot be relevant to the situation
at hand in that here Respondent did change insurers in February 2008
with respect to prescription drug coverage.

the Union’s bargaining team, Rogers, can be heard in her ques-
tion to Respondent’s bargaining team representatives when she
asked “what gave . . . [management] the right, knowing that . . .
[the employees] had a union, . . . to not bargain fairly.” (Tr.
561.) Neither Harrison nor any of Respondent’s witnesses de-
nied (a) that Harrison told the union bargaining team members
that the wage and schedule reduction changes (drastic) were
going to be put into effect and there was nothing the Union
could do about it, and (b) the following testimony of Rogers
regarding what she and Harrison said at a bargaining session:

they [the representatives of management] were not bargaining
fairly. How they changed things without including the union.
And 1 remember very well attorney Harrison saying, “We
have an agency to run.” “We do not have the time to bargain
with you or”—Let me see, how did you say it, You said “We
have an agency to run, and we’re not going to always have
time to sit down with the union and bargain over matters that
are going on with this agency. We have an agency to run.” I
remember that so well because I remember saying “We have
a union.” And that’s part of the union is for the agency to bar-
gain with us on everything. You have to take the time out to
share these things with us. But you [Harrison] said we [man-
agement] didn’t have to do that. You didn’t have time. [Tr.
575 and 576.]

These are but a few examples of Harrison’s flagrantly dismis-
sive approach. While management representatives told the un-
ion bargaining team during negotiations that employee would
not receive unemployment because Respondent did not have
the money to pay into unemployment and Respondent had a
$100,000 increase in health insurance it had to pay, the Union
did not agree to the denial of unemployment compensation. It is
also noted that Respondent had changed its position on unem-
ployment compensation in that originally Respondent indicated
that employees would receive unemployment insurance, and
this was done verbally by Interim Program Director Wiley and
in print in Respondent’s “draft” memorandum (GC Exh. 3).
Since Respondent had changed its position once, the possibility
that Respondent might change its position on this issue again
was not beyond the realm of possibility, especially if the Re-
spondent was unwilling or unable to show with documents the
validity of the justification it gave for this action. Although the
Union asked for documentation supporting Respondent’s asser-
tion that Respondent had to pay a $100,000 increase for health
insurance, that documentation was never given to the Union. As
noted above, that was a violation of the law. The Union had no
involvement with and it did not consent to Respondent’s letter
announcing its changed position on unemployment compensa-
tion to the involved employees. Respondent violated the Act as
alleged in paragraph 20 of the complaint.

Paragraphs 10, 11, 12, and 14 of the complaint collectively
allege that in about October 2007, the Charging Party (the Un-
ion) requested that Respondent bargain collectively about Re-
spondent’s proposal to reduce the work schedules of unit em-
ployees from 12 months to 10 months, and to pay unit employ-
ees 10 months’ wages over a 12-month period, which subjects
relate to terms and conditions of employment of the unit and
are mandatory subjects for the purposes of collective bargain-
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ing; that Respondent has failed and refused to bargain collec-
tively and in good faith about its proposal; and that on about
February 14, 2008, Respondent implemented its above-
described October 2007 proposal.

On brief, counsel for the General Counsel contends that the
Board has held that an employer violates Section 8(a)(1) and
(5) of the Act by altering the status quo regarding mandatory
subjects of bargaining during collective bargaining absent the
parties reaching impasse, Daily News of Los Angeles, 315
NLRB 1236 (1994); that wage issues are mandatory subjects of
bargaining, NLRB v. Katz, 369 U.S. 736 (1962); that work
schedules are mandatory subjects of bargaining, Raven Gov-
ernment Services, 331 NLRB 651 (2000); that impasse occurs
whenever negotiations reach that point at which the parties
have exhausted the prospects of concluding an agreement and
further discussions would be fruitless, Grosvenor Report, 336
NLRB 613, 617 (2001); that here the parties had not reached
impasse regarding wages and work schedules in that when Re-
spondent implemented wage and work schedule reductions the
parties had not begun to negotiate economic terms such as
wages, they had not even exchanged written proposals regard-
ing work schedules or wages, and therefore the parties could
not have exhausted the prospects of concluding an agreement
on these issues; that, with respect to Respondent’s apparent
argument that economic exigencies compelled prompt action,
the Board has held that even in those circumstances employers
must provide the union with adequate notice and an opportunity
to bargain about the change, RBE Enterprise of S.D., Inc., 320
NLRB 80, 82 (1995), and Bottom Line Enterprises, 302 NLRB
373 (1991); that the Board has limited the circumstances that
would qualify as sufficient exigencies as those that are extraor-
dinary events that are unforeseen and have a major economic
effect, requiring the employer to take immediate action,
Hankins Lumber Co., 316 NLRB 837, 838 (1995), and Angel-
ica Healthcare Services, 284 NLRB 844, 852-853 (1995); that
when the economic exigencies are not unforeseen, the Board
holds that the exigencies do not permit employers to implement
unilateral changes, Harmon Auto Glass, 352 NLRB 152 (2008);
that while Respondent argued that the 2007/2008 contract with
the city of Detroit, which allegedly contains the 10-month pro-
gram provision, was an exigent circumstance that permitted
Respondent to unilaterally implement reduced work schedules
and wages, Respondent failed to move that the 2007/2008 con-
tract be admitted into evidence and, therefore, all testimony
regarding the contract is hearsay; that even if the 2007/2008
contract does contain a 10-month program provision, this
would not be an economic exigency in that it was not unfore-
seen since Respondent presented the 2007/2008 budget to the
city of Detroit before it notified the Union of any reduction in
work schedules; that here Respondent created its own exigent
circumstances and it was clearly foreseeable that Respondent
would need to change the employees’ wages and months that
they worked to conform to the approved budget; that Respon-
dent claimed that the $100,000 increase in health care insur-
ance, not the purported limitations in the contract, was the rea-
son why it reduced the months and wages that employees
worked; that the increase in health care insurance costs was the
only reason relied upon by Respondent in its letter to bargain-

ing unit employees included with their first radically reduced
paychecks and received on February 29, 2008; that in view of
the fact that Respondent maintained family service workers as
12-month employees despite the alleged 10-month limitation in
the contract it had with the city of Detroit, it follows that Re-
spondent was not mandated by the city of Detroit to change the
months and wages of bargaining unit employees; that Respon-
dent’s use of discretion in this regard indicates that the contract
was not an economic exigency that left it with no other choice
but to change the months that certain bargaining unit employees
worked and their wages; that assuming arguendo that the al-
leged 10-month provision qualified as a sufficient economic
exigency, Respondent still had a duty to provide the Union with
an opportunity to bargain before implementing the work sched-
ule and wage reduction; that Respondent has continually re-
fused to bargain with the Union regarding this issue since Oc-
tober 2007; and that Respondent’s reliance on 45 CFR § 1305.8
is misplaced in that these regulations, which deal primarily with
the action a head start program must undertake when dealing
with student absenteeism, are irrelevant to the issues in this
case.

Respondent on brief argues that it presented a wage proposal
to the Union on May 11, 2007; that Respondent’s witnesses and
exhibits demonstrate exigent circumstances were present when
the Respondent changed wages; that the decrease in funding
that Respondent experienced before the 2007/2008 contract
constitutes an exigent circumstance since it was an extraordi-
nary event which was an unforeseen occurrence, Angelica
Health Services, 284 NLRB 844, 852-853 (1997); that “[t]he
NLRB’s claim the Respondent did not meet its duty to bargain

is false and is directly contradicted by the . . . testimony . . . .
[that] Wiley facilitated an agency-wide meeting to discuss po-
tential changes to the Respondent’s Program . . . .”*'; that “bar-

gaining regarding Respondent’s wage proposal negotiations
began in May, 2007 and continued through December 2007
(See Petitioner’s complaint, Averment 10 & 11)” (emphasis in
original)*?; that the memorandum given to the Union in May
2007 explained Respondent’s proposed conversion of its pro-
gram from 12 to 10 months>; that Thomas testified that Re-

*l R. Br. 4. This assertion on brief by Respondent’s attorney raises
the question whether he even understands the basic obligation in the
situation at hand, namely that the statutory obligation is to deal with the
employees through the union rather than to deal with the union through
the employees.

2 It is not clear what the “Petitioner’s Complaint” is. If Respon-
dent’s attorney is referring to the complaint involved herein, the com-
plaint was issued by the Regional Director for Region 7 of the Board
based on charges filed by the Union.

3 As noted above, this “draft” included family service workers in the
10-month group, it indicated that “For the 2007/2008 program year, all
center staff can receive unemployment benefits during the two month
layoff,” and the “draft” did not indicate anything about employees
working for 10 months but having their wages for the 10 months of
work spread out over 12 months. It is also noted that Respondent at p. 5
of its brief asserts ““. . . Respondent must sign a CONTRACT with the
City of Detroit in August of each year, otherwise, the Respondent will
not be funded.” (Emphasis in original.) It would appear that the 10-
month schedule issue was a fait accompli in August 2007. Respon-
dent’s lawyer, Harrison, with his flagrantly dismissive approach, put
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spondent’s grant from the city of Detroit was not approved until
August 2007 after the Union and Respondent had negotiated for
three months®*; that in NLRB v. Katz, 369 U.S. 763 (1962), the
Court held that an employer can enact unilateral changes to
wages when (1) the union is given notice of the wage changes
and an opportunity to respond, and (2) the wage change imple-
mented by the employer is not significantly different than the
wage proposal implemented; and that

[t]he testimony by Ms. Thomas demonstrates the union was
given notice of the Respondent’s proposed wage changes in
May 2007, and the union was also given an opportunity to re-
spond throughout the next three months until August, 2007,
when the Respondent, pursuant to its contractually agreed to
budget processes, received approval from the City of Detroit
for its 2007 - 2008 budget, including wages (See also Winn-
Dixie v. NLRB, 567 F2d 1343, 97 LRRM. 2866
(BNA)(1978)). [R. Br. 6, with emphasis added.]

It appears that Respondent’s attorney on brief concedes that
after August 2007 the Union was not given an opportunity to
respond to what Respondent indicated it was going to do with
respect to wages and schedules, at least to the extent these sub-
jects were provided for in the contract Respondent entered into
with the city of Detroit. Respondent did not plead an affirma-
tive defense in its answer to the complaint. Respondent has the
burden of proof regarding an affirmative defense. For the first
time at the trial herein Respondent raised the defense of exigent
circumstances. Yet, Respondent did not even introduce at the
trial herein the 2007/2008 contract it has with the city of De-
troit.>®> Respondent did not give the Union the information it
needed to represent the bargaining unit.*® The funding decrease
which Respondent describes occurred before Respondent sub-
mitted its 2007/2008 budget. This information was not shared
with the Union before the trial herein. Respondent now claims
on brief that the funding decrease was not foreseeable and it
“inevitably, required the Respondent go change its program
from a twelve (12) month program to a ten (10) month pro-
gram.” Respondent’s brief page 9. And as noted above, Re-
spondent argues that that the decrease in funding that Respon-
dent experienced before the 2007/2008 contract constitutes an
exigent circumstance since it was an extraordinary event which
was an unforeseen occurrence. Without getting into to what

the cart before the horse. How could Respondent meaningfully bargain
with the Union about the 10-month program after it assertedly signed
the contract in August 2007 with the city of Detroit which contract
assertedly approved Respondent’s budget for a 10-month program?

* Tt is noted that Thomas also testified at pp. 753—755 of the tran-
script that after August 2007 when the budget was approved by the city
of Detroit, there was no opportunity to convert back to a 12-month
program for the unit employees, and she could not adequately ex-
plain—on cross-examination—what Respondent’s objective was in
discussing wages after the city of Detroit approved Respondent’s sub-
mitted 10-month program budget in August 2007.

3% Respondent also did not introduce at the trial herein documenta-
tion from the city of Detroit covering the funding reduction which
allegedly occurred before August 16, 2006.

3¢ As noted above, Respondent did not even provide the contract to
the Union until after a charge was filed with the Board, which was well
after Respondent implemented the drastic wage reductions.

extent—if at all—it may have been subsequently remedied, the
funding decrease which Respondent refers to occurred before
August 16, 2006. (R. Exh. 7.) Respondent has not shown how
something which occurred before August 16, 2006, constitutes
an exigent circumstance and an unforeseen occurrence which
justifies taking unilateral action in February 2008. If Respon-
dent’s position is accepted, without giving the Union prior no-
tice and an opportunity to bargain Respondent submitted a
budget which reduced the work schedules of unit employees
from 12 months to 10 months to the city of Detroit for program
year 2007/2008 in April 2007. In April 2007, the alleged de-
crease in funding which occurred prior to August 16, 2006,
would not constitute an exigent circumstance or an unforeseen
occurrence. Then without giving the Union prior notice and an
opportunity to bargain, Respondent had Respondent’s board of
directors and Respondent’s policy committee approve Respon-
dent’s plan to, as here pertinent, reduce the work schedules of
bargaining unit employees from 12 months to 10 months. The
approval of the board of directors and the policy committee was
required before the city of Detroit could approve Respondent’s
budget for a 10-month program. The city of Detroit allegedly
approved Respondents budget with its 10-month program in
August 2007. Respondent’s attorney concedes the obvious on
brief, namely that once the city of Detroit approved the Re-
spondent’s 10-month schedule for bargaining unit members
there was no opportunity to convert back to a 12-month pro-
gram for bargaining unit employees. But it appears that the
2007/2008 contract between Respondent and the city of Detroit
did not specifically provide for (a) the spreading of the pay-
ments over 12 months to bargaining unit employees who work
10 months; (b) the denial of unemployment compensation to
bargaining unit employees; or (c) the exercising of discretion
on the part of Respondent to have some bargaining unit mem-
bers work 10 months and other bargaining unit members work
12 months. Again, it is not in evidence so we do not know for
sure.

In Pleasantville Nursing Home, 335 NLRB 961, 962 (2001),
the Board indicated as follows:

The general rule is that when parties are engaged in
negotiations for a new agreement an employer’s obligation
to refrain from unilateral changes encompasses a duty to
refrain from implementation unless and until an overall
impasse has been reached in bargaining for the agreement
as a whole. Bottom Line Enterprises, 302 NLRB 373
(1991). In Bottom Line, the Board recognized only two ex-
ceptions to that general rule: when a union engages in bar-
gaining delay tactics and “when economic exigencies
compel prompt action.” Id. at 374. The second exception
is at issue here.

The Board has limited the economic considerations
which would trigger the Botfom Line exceptions to “ex-
traordinary events which are an unforeseen occurrence,
having a major economic effect [requiring] the company
to take immediate action.” Hankins Lumber Co., 316
NLRB 837, 838 (1995). In RBE Electronics, [320 NLRB
80 (1995),] the Board made clear that “[a]bsent a dire fi-
nancial emergency, economic events such as . . . operation
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at a competitive disadvantage . . . do not justify unilateral
action.” Id. at 81, citing Triple A Fire Protection, 315
NLRB 409, 414 (1994).

However, in RBE Electronics, the Board also found
that there may be other economic exigencies that although
not sufficiently compelling to excuse bargaining alto-
gether, should be encompassed within the exigency excep-
tion. In those cases, the employer will “satisfy its statutory
obligation by providing [the union] with adequate notice
and an opportunity to bargain over the changes it proposes
to respond to the exigency and by bargaining to impasse
over the particular matter. In such time sensitive circum-
stances, however, bargaining, to be in good faith, need not
be protracted.” Id. at 82. See generally Naperville Ready
Mix, Inc., 329 NLRB 174, 182-184 (1999)

In defining the less compelling type of economic exi-
gency, the Board in RBE Electronics made clear that the
exception will be limited only to those exigencies in which
time is of the essence and which demand prompt action.
The Board will require an employer to show a need that
the particular action proposed be implemented promptly.
Consistent with the requirement that an employer prove
that its proposed changes were “compelled,” the employer
must also show the exigency was caused by external
events, was beyond its control, or was not reasonably fore-
seeable. Id.

What is clear here is that there was no overall impasse. Addi-
tionally, Respondent’s refusal to furnish relevant information to
the Union before implementing the drastic wage reductions
constitutes a failure to bargain in good faith and precludes the
parties from reaching genuine impasse. That being the case,
Respondent has not shown that there was impasse over the
particular matters involved herein, namely the reduction of
work schedules from 12 to 10 months, the spreading of 10
months pay over 12 months, and the denial of unemployment
compensation when Respondent implemented the wage reduc-
tion changes in late February 2008. What is also clear here is
that Respondent implemented these changes after engaging in a
number of unfair labor practices, including—as noted—failing
and refusing to give to the Union the documentation supporting
its alleged justification for the wage reduction changes before
implementing those changes. Respondent has not shown that
any alleged funding decrease which occurred before August 16,
2006, was (a) not foreseeable in February 2008 or April or May
2007; or (b) beyond Respondent’s control in February 2008 or
April or May 2007; or (c) was caused by external events in
February 2008 or April or May 2007. As pointed out at page
861 of The Developing Labor Law (5th ed. 2006), “[t]he duty
imposed by the Act contemplates a bilateral procedure through
which the employer and the bargaining representative jointly
attempt to set wages and working conditions for the employ-
ees.” (Footnote omitted with emphasis in original.) That did not
occur here. And the reasons Respondent gives for why it did
not occur have no merit. Respondent violated the Act as alleged
in paragraphs 10, 11, 12, and 14 of the complaint.

CONCLUSIONS OF LAW

By (1), without prior notice to the Union and without afford-
ing the Union a meaningful opportunity to bargain with respect
to this conduct and the effects of this conduct on the unit, (a) on
about February 14, 2008, implementing its October 2007 pro-
posal to reduce the work schedules of unit employees from 12
months to 10 months and pay unit employees 10 months’
wages over a 12-month period, and (b) about February 1, uni-
laterally implementing changes to its unit employees’ health
insurance prescription plan, (2), with respect to information that
is necessary and relevant to the Union’s performance of its role
as the exclusive collective-bargaining representative of the unit,
(a) since on or about October 2007 being dilatory in responding
to the information request for the existing contract between the
Respondent and the city of Detroit regarding providing pre-
kindergarten services for the city of Detroit, and (b) failing and
refusing to furnish the Union with requested information,
namely, information relating to Respondent’s claim of a
$100,000 increase in health insurance costs, and (3) on or about
February 29, 2008, bypassing the Union by announcing to unit
employees that they would not be eligible for unemployment
compensation as a result of its implementation of the changes
described in paragraph (1)(a) above, Respondent has engaged
in unfair labor practices affecting commerce within the mean-
ing of Section 8(a)(1) and (5) and Section 2(6) and (7) of the
Act.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, I find that it must be ordered to cease and
desist and to take certain affirmative action designed to effectu-
ate the policies of the Act. The General Counsel requests that
Respondent take the following affirmative action:

(a) Rescind the changes in terms and conditions of
employment described above, restore the status quo ante,
and make unit employees whole for any loss of wages or
benefits suffered by them as a result of the above-
described changes, with interest thereon computed on a
quarterly compound basis.

(b) Upon request, bargain collectively and in good
faith with the Charging Union as the exclusive collective-
bargaining representative of the unit with respect to wages,
hours, and other terms and conditions of employment.

(c) Furnish the Charging Union with the information
relating to Respondent’s claim of a $100,000 increase in
health insurance costs.

(d) Post appropriate notices.

(e) Provide a designated Respondent official to read
the “Notice to Employees” aloud to all unit employees or
designate a Respondent official to be present while the no-
tice to employees is read at its 14000 W. Seven Mile, De-
troit, Michigan facility, and compensate those employees
not scheduled to work that day for their travel expenses to
attend the reading of the notice.

In my opinion, counsel for the General Counsel has shown that
each of her requests, except for computing interest on a quar-
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terly compound basis—which approach the Board has not yet
taken, is warranted in the circumstances of this case.

On these findings of fact and conclusions of law and on the
entire record, I issue the following recommended’’

ORDER

The Respondent, Hartford Head Start Agency, Inc., of De-
troit, Michigan, its officers, agents, successors, and assigns,
shall

1. Cease and desist from

(a) Implementing, without prior notice to the Union and
without affording the Union a meaningful opportunity to bar-
gain with respect to this conduct and the effects of this conduct
on the unit, (1) Respondent’s proposal to reduce the work
schedules of unit employees from 12 months to 10 months and
pay unit employees 10 months’ wages over a 12-month period,
and (2) unilateral changes to its unit employees’ health insur-
ance prescription plan.

(b) Being dilatory in responding to the information request
for the existing contract between the Respondent and the city of
Detroit regarding providing prekindergarten services for the
city of Detroit, and failing and refusing to furnish the Union
with requested information relating to Respondent’s claim of a
$100,000 increase in health insurance costs, when the contract
and information on health insurance costs are necessary and
relevant to the Union’s performance of its role as the exclusive
collective-bargaining representative of the unit.

(c) Bypassing the Union by announcing to unit employees
that they would not be eligible for unemployment compensa-
tion as a result of its implementation of the changes described
in (1)(a)(1) in the second preceding paragraph above.

(d) In any like or related manner interfering with, restraining,
or coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Rescind the changes in terms and conditions of employ-
ment described above, and restore the status quo ante.

(b) Make unit employees whole for any loss of earnings and
other benefits suffered as a result of the discrimination against
them, in the manner set forth in the remedy section of the deci-
sion.

(c) On request, bargain with the Union as the exclusive rep-
resentative of the employees in the following appropriate unit
concerning terms and conditions of employment and, if an un-
derstanding is reached, embody the understanding in a signed
agreement:

All full-time and regular part-time center administrators,
teachers, assistant teachers, family service workers, special
needs assistants, cooks, drivers, typists, secretary-receptionist,
learning specialists, and parent aides employed by Respon-
dent at its various facilities in the Detroit Metropolitan area;

7 If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all purposes.

but excluding the Director, Assistant Director, coordinators,
assistant coordinators, accounting clerk, secretary-receptionist
(Executive Director), confidential employees, and guards and
supervisors as defined in the Act.

(d) Furnish the Charging Union with the information relating
to Respondent’s claim of a $100,000 increase in health insur-
ance costs.

(e) Provide a designated Respondent official to read the “No-
tice to Employees” aloud to all unit employees or designate a
Respondent official to be present while the notice to employees
is read at its 14000 W. Seven Mile, Detroit, Michigan facility,
and compensate those employees not scheduled to work that
day for their travel expenses to attend the reading of the notice.

(f) Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause
shown, provide at a reasonable place designated by the Board
or its agents, all payroll records, social security payment re-
cords, timecards, personnel records and reports, and all other
records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay
due under the terms of this Order.

(g) Within 14 days after service by the Region, post at its fa-
cilities in Detroit, Michigan, copies of the attached notice
marked “Appendix.”* Copies of the notice, on forms provided
by the Regional Director for Region 7, after being signed by the
Respondent’s authorized representative, shall be posted by the
Respondent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to employees
are customarily posted. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not altered, defaced,
or covered by any other material. In the event that, during the
pendency of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceedings,
the Respondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former employ-
ees employed by the Respondent at any time since October
2007.

(h) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

Dated, Washington, D.C. , November 12, 2008.

APPENDIX

NoTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

3% If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT, without prior notice to Local 517M, Service
Employees International Union and without affording Local
517M, Service Employees International Union a meaningful
opportunity to bargain with respect to this conduct and the ef-
fects of this conduct on you, implement our proposal to reduce
your work schedules from 12 months to 10 months and pay you
10 months’ wages over a 12-month period, and WE WILL NOT
unilateral change your health insurance prescription plan.

WE WILL NOT be dilatory in responding to the information
request from Local 517M, Service Employees International
Union for the existing contract between us and the city of De-
troit regarding providing prekindergarten services for the city
of Detroit, and WE WILL NOT fail and refuse to furnish Local
517M, Service Employees International Union with requested
information relating to our claim of a $100,000 increase in
health insurance costs, when the contract and information on
health insurance costs are necessary and relevant to the per-
formance of Local 517M, Service Employees International
Union in its role as your exclusive collective-bargaining repre-
sentative.

WE WILL NOT bypass Local 517M, Service Employees Inter-
national Union by announcing to you that you would not be
eligible for unemployment compensation as a result of our im-
plementation of the changes resulting in the reduction of your
work schedules from 12 months to 10 months and your being
paid 10 months wages over a 12-month period.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights guaranteed
you by Section 7 of the Act.

WE WILL rescind the changes in terms and conditions of em-
ployment described above, and restore the status quo ante.

WE WILL make you whole for any loss of earnings and other
benefits suffered as a result of the discrimination against you, in
the manner set forth in the remedy section of the decision.

WE WILL on request, bargain with Local 517M, Service Em-
ployees International Union as your exclusive representative
concerning terms and conditions of employment and, if an un-
derstanding is reached, embody the understanding in a signed
agreement. The bargaining unit is:

All full-time and regular part-time center administrators,
teachers, assistant teachers, family service workers, special
needs assistants, cooks, drivers, typists, secretary-receptionist,
learning specialists, and parent aides employed by us at its
various facilities in the Detroit Metropolitan area; but exclud-
ing the Director, Assistant Director, coordinators, assistant
coordinators, accounting clerk, secretary-receptionist (Execu-
tive Director), confidential employees, and guards and super-
visors as defined in the Act.

WE WILL furnish Local 517M, Service Employees Interna-
tional Union with the information relating to our claim of a
$100,000 increase in health insurance costs.

WE WILL provide one of our officials to read the “Notice to
Employees” aloud to you or we will designate one of our offi-
cials to be present while the notice to employees is read at our
14000 W. Seven Mile, Detroit, Michigan facility, and WE WILL
compensate you if you are not scheduled to work that day for
your travel expenses to attend the reading of the notice.

HARTFORD HEAD START AGENCY, INC.



	v35415.doc

